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INTRODUCTION

SoundExchange agrees with the Services that the evidence in this proceeding is much

more "robust" than any prior Webcasting proceeding. SX FoF $ 1. In Webcasting I, the Judges

had before them a single benchmark agreement for a noninteractive service. In Webcasting II,

the record contained only benchmark agreements with interactive services. The same was true in

Webcasting III, where development of a full record was also hampered by the fact that all of the

major webcasters reached settlements under the Webcaster Settlement Act and did not

participate. In contrast, the participants in this proceeding include the two largest webcasters and

the record here contains 29 benchmark agreements between labels of all sizes and noninteractive

services, including one that some 15,000 Merlin members voluntarily adopted.

SoundExchange also agrees with the Services that the new rates do not need to be

tethered to the anchor of existing rates. SoundExchange shamelessly proposes a doubling of the

status quo rates actually paid in the market, from the $0.0014 per performance currently paid for

approximately 80 percent of all webcasting to $0.0025 to $0.0029 per performance (or a new 55

percent of revenue term, if that is higher).

But when the record labels negotiate direct licenses with webcasters, as they have done in

29 separate deals, they agree to dramatically lower rates. In every one of these 29 deals, the

record labels agreed to effective rates of $0.0005 or less for additional performances beyond the

status quo. Recordlabels accept thesedramaticallylowerrates for two reasons. First, awide

range of evidence, including &om empirical studies, shows that digital radio promotes other

music industry revenues, in the same way as terrestrial radio — it breaks artists and drives

consumers to buy music, go to concerts, and stream music on-demand. Second, record labels

have extraordinarily high profit margins on webcasting, while no Service has ever earned an

annual profit &om webcasting.
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SoundHxchange's Proposed Findings ofFact show that it is not happy with the evidence

in the record. As a result, SoundHxchange mischaracterizes the record evidence, ignores

contrary evidence introduced at the hearing in favor of its pre-filed written statements, and, in

many cases, proposes brand new "expert" analyses that were not presented at the hearing, much

less supported by any actual witness. Below, we respond to SoundHxchange's Proposed

Findings ofFact, paragraph by paragraph.

The Judges should conclude that the most economically relevant benchmarks for setting a

rate for statuory services &om 2016-2020 are the following:
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iHeartMedia;Warner Agreement.'7

iHeartMedia-Jndeyendgnt Agreements

Pandora-MerIm Ajy''cement

Pischel/Lichtman ''Thought Hxyerjment""—
Music Industry Revenues Disjgaced.25%:

PischelfLichtman KconomIc Value:Added.
Analysis

: $0 0003 to $0 0005

Based on this economic evidence,'the Judges should adopt a::y'er-yerformance rate of $0:.0005,for

:aH statutory services.

~ See IHM PoF 'tj 190 (igeartMedia-:Warmer Ayvement:::
; id. 'II 192 (iHear'tMedia-Warner A~cement

id. 'll 219 (27 gkartMedia-Indeyendent Agreements);: id.. 'tI, 23'3 I'Pandora-Merlin.Agreement);.
id. $/237„240 (FischeULichtman 'hought'Zxyeriment".—. Music,IndustryRevenues Disylaced,
250/0); sd. "(246 (Pischel/Lschtman Hconomie Value Added Analys~s);..id.:$ 259 I'SDARSIIRate),.
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iHEARTMEDIA'S PARAGRAPH-BY-PARAGRAPH RESPONSE TO
SOUNDKXCHANGK'S PROPOSED FINDINGS OF FACT

RESPONSE TO PART I — INTRODUCTION

1. This introductory paragraph cites no evidence and no response is required.

However, SoundExchange's assertion that its proposal — which relies entirely on a different

market from the statutory services at issue — is based on "more than 80 real-world agreements"

is false. Indeed, SoundExchange's expert, Professor Rubinfeld, relied on only 26 agreements

(not 80) in the interactive market as the basis for SoundExchange's rate proposal, which is

actuallyfewer agreements than iHeartMedia relied upon from the noninteractive market. See Tr.

at 6314:25-6316:9 (Rubinfeld); IHM Response FoF tlat 358-360. Thus, it is iHeartMedia's rate

proposal that represents exactly the type of "thick market" of agreements — including

agreements between a major label (Warner), a consortium of thousands of independent labels

(Merlin), and dozens of other independent labels (such as Big Machine), on the one hand, and

the two largest webcasting services (iHeartMedia and Pandora), on the other hand, for the very

same rights at issue in this proceeding — that the Judges should rely upon here. See IHM FoF

Part III. Furthermore, SoundExchange is wrong in its assertion that the interactive market it

relied upon is "unencumbered by the statutory license," as its own expert witness contradicted

that assertion in his testimony. See IHM FoF $ 271.

2. SoundExchange is also wrong in asserting that the Services rely on only a

"narrow" group ofunrepresentative agreements. As set forth in iHeartMedia's Proposed

Findings of Fact, iHeartMedia's rate proposal relies on more than two dozen in-market deals that

are far more representative benchmark agreements, see IHM FoF Part III, and which do not

suffer from the number of fundamental, unresolved (and unresolvable) problems with the

interactive agreements relied upon by SoundExchange, see id. Part V. When the shadow of the
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statutory rate is removed from the noninteractive agreements, those deals show that a willing

buyer and willing seller in this market would agree to a rate of $0.0005. This proceeding is thus

the first time since Webcasting I— which set a rate of $0.0007 per performance — that any

agreements between labels and noninteractive services were presented to the Judges to support a

rate proposal, and the first proceeding in which the record contains "thick" evidence of such

agreements, with a major label, the "fourth" major (Merlin), and some of the most-sophisticated

independent labels with today's hottest artists (e.g., Big Machine and Taylor SwiA). Those

agreements support a fundamental rethinking of the rates from Webcasting II and III, which were

based on flawed analogies to agreements with interactive services. Those agreements also

thoroughly refute SoundExchange's effort to establish a rate for the next five years that is double

the Pureplay rate currently paid by approximately 80 percent of the webcasting market and at

which no webcaster is currently pro6table. Finally, SoundExchange misleadingly cites the

testimony of Professor Lichtman, where he explained in response to Judge Strickler's questions

that the statutory shadow was a reason to reject SoundExchange 's "greater of" formula, given

that the evidence showed that the percentage-of-revenue prong in the agreements he was

discussing was included merely to influence the statutory rate-making proceeding and was set so

high that no party expected it would ever be triggered. See Tr. at 4016:14-4017:25 (Lichtman).

3. iHeartMedia refers the Judges to Pandora's response.

4. SoundExchange's assertion ignores the more than two dozen iHeartMedia deals

with independent labels that iHeartMedia also relies upon, as well as the Pandora agreement with

thousands ofMerlin labels that support iHeartMedia's rate proposal. See IHM FoF Parts III.C

k, D. SoundExchange is also wrong for numerous reasons in asserting that the "incremental"

rate revealed by those various deals was "debunked" at the hearing. Nor is SoundExchange
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correct that iHeartMedia's experts "simply refused" to value non-monetary elements of the

Warner deal, because — as Professor Fischel explained — the parties to that agreement did not

themselves value those elements in analyzing and modeling the deal in deciding to enter into it.

See IHM FoF Part III.B.4.

5. iHeartMedia refers the Judges to NAB's response.

SoundExchange is wrong to suggest that webcasting is "vibrant" based on the

entry of a handful of large companies like Apple and Google that use webcasting primarily as a

way to promote other lines ofbusiness, regardless ofwhether they can earn a profit &om

webcasting alone. The growth ofwebcasting has been stymied due to the high royalty rates that

have prevented any webcasters &om ever enjoying a singleprofitable year in the more than 15

year history of the industry. See IHM FoF Part I.D.3. To the extent that SoundExchange is

suggesting that webcasting is actually causing a decline in consumer purchase ofphysical or

digital music, the evidence contradicts that suggestion. As iHeartMedia demonstrated in its

Proposed Findings ofFact, the evidence in this case — including empirical studies performed by

both the Services and SoundExchange, the testimony of the most knowledgeable industry

insiders, and the internal documents and conduct of the record labels themselves outside the rate-

making proceeding — demonstrates that both terrestrial and digital radio are powerful

promotional tools for music sales. See IHM FoF Part H. Indeed there is no evidence, aside &om

the self-interested say-so ofrecord label lawyer-witnesses, of any substitution.

7-8. The evidence shows that there is no "convergence" between interactive and

noninteractive services that could support use of agreements with interactive services as

benchmark agreements in this proceeding, particularly when the Judges have been provided with
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agreements with literally thousands of labels for the very same statutory webcasting services at

issue. See IHM FoF Parts III and V.D.

9. iHeartMedia agrees with SoundExchange that "the rates the Judges set will have

an enormous impact on the webcasting market." But as the record has demonstrated, only by

having significantly lower statutory rates can webcasters hope to thrive and to likewise grow the

pie for artists and for the future ofrecorded music more generally. See IHM FoF Parts I.D.3

10-23. These paragraphs preview the organization and contents of the upcoming sections

of SoundExchange's Proposed Findings ofFact, and they cite no evidence in support of the

summaries of arguments contained within those sections. iHeartMedia refers the Judges to the

substantive responses set forth below as to each of the sections and individual paragraphs of

SoundExchange's proposed findings.

RESPONSE TO PART II — BACKGROUNB

24-26. These paragraphs describe SoundExchange's status as the statutory collective

designated to receive royalty payments under various statutory licenses. iHeartMedia does not

oppose SoundExchange's continuing appointment as that collective.

27-28. These paragraphs describe SoundExchange's internal corporate structure, and no

response is required.

29. This paragraph describes SoundExchange's — and by extension, the record

labels' remarkable revenues attributable to streaming in recent years and months. These data

reflect the record labels'urrent robust financial position. See IHM FoF $$ 61-74.

30-32. These paragraphs describe SoundExchange's activities, mission, and

administrative costs. No response is required.
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33-34. These paragraphs purport to describe an increase in the number ofwebcasters

operating pursuant to the statutory license. Although the number ofwebcasters may have

increased, that number is economically irrelevant. See Peterson WRT $$ 5(d), 28-34

("[L]ooking at webcaster counts alone presents a highly misleading picture of the statutory

webcasting industry because the bulk of royalties are paid by a small share ofwebcasters....").

SoundExchange's number includes thousands ofnoncommercial webcasters and thousands more

very small webcasters. See SX FoF $ 35 k Figure 2. Putting those small webcasters to one side,

the top ten webcasters comprise the vast majority of all royalty payments,

~. These figures reflect the reality that only a handful ofwebcasters have attempted to stake

their business on webcasting.

It is no mystery why there are so few companies that make webcasting their primary

business: webcasting remains unpro6table. As a result, webcasters are forced to engage in cost-

mitigation strategies that render their products less desirable for consumers. See Pittman WDT

$ 11 ("[D]espite the undeniable popularity of their product, Internet radio companies are

struggling to survive."); IHM FoF $ 34;

It is undisputed that no

webcaster has ever earned an annual profit. See IHM FoF $ 41.

35. This paragraph describes the license categories created for the prior rate period.

Figure 2 summarizes the number ofwebcasters operating pursuant to each of the license

categories. But Figure 2 is misleading. It lists only five webcasters operating pursuant to the

Pureplay rate for 2012 and 2013

. Because
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Pureplay rates are so much lower than the rates applicable to commercial broadcasters, Pandora'

share ofwebcasting spies is even higher.

In any event, because of current

statutory rates, those small webcasters stand to lose money if they gain market share. See Downs

WDT $$ 2, 20.

36. This paragraph describes the number ofwebcasters paying only the minimum

statutory fee. iHeartMedia takes no position on the appropriate minimum fee.

37-58. These paragraphs describe the history ofprior 8'ebcasting proceedings.

iHeartMedia's account of those proceedings was set out in its Proposed Findings ofFact. See

IHM FoF g 1-7.

59-71. These paragraphs describe the history of the instant proceeding. iHeartMedia's

account of these proceedings was set out in its Proposed Findings ofFact. See id. $$ 8-10.

72-95. These paragraphs describe the testimony of SoundExchange's witnesses.

Responses to the substance of each witness's testimony are set out below, insofar as

SoundExchange relies on that testimony to support its proposed findings of fact.

96-97. These paragraphs summarize the testimony of other participants'itnesses.

Where appropriate, summaries and citations to those witnesses'estimony are set out in

responding to SoundExchange's proposed endings of fact.

98-109. These paragraphs purport to describe the testimony of iHeartMedia's

witnesses. SoundExchange omits reference to iHeartMedia's qualification of its expert

witnesses. iHeartMedia qualified the following experts at the hearing: Todd Kendall (economics

and econometric analysis, Tr. at 3204:9-14); Douglas Lichtman (economic analysis, Tr. at

3977:22-25); Daniel Fischel (economic analysis and valuation, Tr. at 5306:24-5307:3); John
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Hauser (conjoint survey design and analysis, Tr. at 5559:16-21); and David Pakman (investment

in the music industry, Tr. at 6210:22-6213:23). Discussion of iHeartMedia'switnesses'estimony

can be found in its Proposed Findings of Fact and in its responses to SoundExchange's

Proposed Findings of Fact.

110-133. These paragraphs summarize the testimony of other Serviceparticipants'itnesses.

Discussion of those witnesses'estimony can be found in its Proposed Findings of

Fact and in its responses to SoundExchange's Proposed Findings of Fact.

134-137. These paragraphs describe the CBI settlement. iHeartMedia does not

oppose the CBI settlement.

138-141. These paragraphs describe the NPR/CPB settlement. iHeartMedia does

not oppose the NPR/CPB settlement.

RESPONSE TO PART III — THE STATUTORY STANDARD

142. This paragraph quotes in part 17 U.S.C. $ 114(f)(2)(B). No response is required.

143. This paragraph cross-references Section I of SoundExchange's Proposed

Conclusions of Law. iHeartMedia refers the Judges to Parts I through V of its Proposed

Conclusions of Law, as well as Parts I and III of its Response to SoundExchange's Proposed

Conclusions of Law, which address the statutory standard for rate-setting in this proceeding.

144. This paragraph cross-references Section II of SoundExchange's Proposed

Conclusions of Law. iHeartMedia refers the Judges to Part III of its Proposed Conclusions of

Law, as well as Part III of its Response to SoundExchange's Proposed Conclusions of Law, both

of which explain why the Judges cannot, consistent with the statute, presume that the record

labels that are the willing sellers in the hypothetical negotiation do not and will not compete with

each other.
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145. This paragraph incorporates by reference SoundExchange's legal arguments. No

response is required.

146-147. These paragraphs contain legal argument. iHeartMedia refers the Judges

to Part II of its Proposed Conclusions ofLaw — as well as Part V of its Proposed Findings of

Fact — which demonstrate why, as a matter of law and fact, the Judges should reject

SoundBxchange's reliance on agreements between labels and interactive services to set the rates

for the noninteractive services that are subject to the statutory license.

148. This paragraph selectively quotes the testimony ofProfessor Shapiro, but ignores

the remainder ofhis answer, in which he explained that Professor Rubinfeld "is wrong" to refuse

to use direct licenses with statutory services — "including iHeart[Media]-Warner" — as

benchmark agreements to set the statutory rate. Tr. at 2669:17-22 (Shapiro); see Tr. at 2670:3-4

(Shapiro) (testifying that the need to account for the shadow of the statutory licenses "doesn'

mean throw [a direct license] out if it's [with] a statutory service"). Furthermore,

SoundBxchange ignores that Professor Rubinfeld testified both that agreements with interactive

services are "affected to a certain degree by the statutory and pureplay settlement rates" and,

moreover, that he did "not make any... adjustment" to "remove the effects of the shadow before

using [interactive agreements] as the basis for a benchmark." IHM FoF $ 271 (quoting

Rubinfeld WDT $$ 91, 133 (emphasis added)).

149. In purporting to summarize portions ofProfessor Talley's testimony,

SoundExchange ignores that Professor Talley agreed that "no rational buyer would ever be

willing to enter into a negotiated, consensual license calling for her to pay a price equal to or

exceeding [the] statutory rate." Talley WRT at 47. That testimony refutes SoundExchange's

continued claim that
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Moreover, SoundExchange ignores

Professor Rubinfeld's concession that the existence of direct licenses for noninteractive services

at rates below the statutory rate (or NAB or Pureplay rates) is evidence that "existing statutory

rates [arej 'too high.'" Rubinfeld WDT $ 166.

150. This paragraph cross-references other sections of SoundExchange's Proposed

Findings of Fact. No response is required.

151. The Webcasting IIIRemand decision does not, as SoundExchange implies, hold

that agreements with interactive services are superior benchmarks to agreements with

noninteractive services. The record in that case contained no agreements with noninteractive

services and, even then, the Judges found that — with a record containing exclusively

agreements with interactive services — such agreements are only "of assistance in establishing a

zone of reasonableness," and then "only after making certain significant adjustments."

Webcasting IIIRemand, 79 Fed. Reg. at 23115; see also IHM Response FoF $ 148 (noting

testimony of Professor Rubinfeld that he made no adjustment to account for the effect of the

statutory shadow on interactive agreements). iHeartMedia further refers the Judges to Part V of

its Proposed Findings of Fact — as well as Part II of its Proposed Conclusions of Law — which

demonstrate why, on the record here which contains evidence of 29 direct licenses (one of which

was voluntarily opted into by some 15,000 members of Merlin), the Judges should not rely on

agreements between record labels and interactive services to set the rates for the noninteractive

services that are subject to the statutory license.

152. Although SoundExchange in this paragraph acknowledges Professor Rubinfeld's

testimony that agreements with interactive services are "affected to a certain degree by the

statutory and pureplay settlement rates," Rubinfeld WDT $ 91, SoundExchange ignores
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Professor Rubinfeld's concession that he did "not make any... adjustment" to "remove the

effects of the shadow before using [interactive agreements] as the basis for a benchmark." /d.

$ 133. That failure — among many others — prevents the Judges from relying on his analysis of

interactive agreements to set the rate for noninteractive services. See generally IHM FoF Part V.

153. As with Paragraph 148, this paragraph selectively quotes testimony of Professor

Shapiro. See IHM Response FoF $ 148.

154-156. These paragraphs contain assertions about the effect of the shadow of the

Pureplay rate on the Pandora-Merlin Agreement, into which some 15,000 Merlin members

voluntarily opted. See Tr. at 4222:20-25, 4224:1-16 (Herring);

making these assertions, SoundExchange ignores the record evidence

~; see IHM FoF $$ 232-233. Moreover, SoundExchange's assertions regarding the testimony

of Professor Talley ignore the fact that he admitted that his "theoretical" bargaining model was

not based on, and Professor Talley did not consider, any evidence from this proceeding regarding

the actual negotiations or agreements entered into by the parties, and thus he did not calibrate his

model to the real world. See Tr. at 6031:11-25 (Talley) (admitting, on questions &om Judge

Strickler, that the "discovery dealing with the actors who are actually involved in this

proceeding" would help "to move from the theoretical to the practical": "So I think that would

be a helpful piece of information... that you would be interested in if you were trying to

10
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calibrate it."); Tr. at 6021:11-24 (Talley) (testifying to the "theoretical results of [his] structural

modeling").

157-158. These paragraphs contain assertions about the effect of the shadow of the

NAB and statutory rates on the iHeartMedia-Warner Agreement and iHeartMedia's agreements

with 27 independent record labels. In making these assertions, SoundExchange ignores the

wealth of evidence — discussed further below — that shows that both Warner and the

independent labels were willing to agree to rates substantially lower than the NAB, statutory, and

Pureplay rates in exchange for iHeartMedia's agreement to increase its plays of their sound

recordings. See generally IHM FoF Part III. Because those additional plays would not have

occurred under the statutory license — and Warner and the independent labels were &ee to walk

away without reaching an agreement — the rate for those additional (or incremental) plays

provides the best evidence in the record of the rate to which a willing buyer and willing seller

would agree for noninteractive service in a hypothetical market without a statutory license. See

id.; see also IHM CoL Parts I-III.

159. Admitted.

160. In partially quoting testimony from Steven Cutler, iHearMedia's Executive Vice

President for Business Development and Corporate Strategy, SoundExchange ignores his

unambiguous testimony that iHeartMedia entered the agreement with Warner

; see IHM FoF Q 91-93.

11
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161. In relying on Professor Rubinfeld's pre-61ed testimony to support its claim that

SoundExchange ignores Professor Rubinfeld's

testimony that he

see also IHM FoF $$ 352-355.

162. I'n repeating the assertion &om Professor Rubinfeld's pre-filed testimony that

Apple's agreements with Sony and Warner were not intended to be used in this proceeding and,

therefore, "may well be less in the shadow of the statutory proceeding" than the direct license

agreements on which the Services rely, SoundExchange again ignores the evidence introduced at

the hearing. In fact, as iHearMedia detailed in its Proposed Findings ofFact,

; see also IHM FoF $$ 359-362 (detailing

additional evidence that SoundExchange ignores). Moreover, the existence of the

12
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in these agreements demonstrates that the parties were, in fact,

See, e.g.,~

163. This paragraph notes Apple's ability to obtain additional revenue from downloads

through its iTunes store that are not available to the representative webcaster. As iHeartMedia

explains, these additional benefits uniquely available to Apple are yet another reason to reject

SoundExchange's belated reliance on the Sony and Warner agreements with Apple to support its

rate proposal. See IHM FoF tttt 385-388; IHM CoL Part IV.

164. SoundExchange cites no evidence at all to support its assertions in this paragraph

about the in Apple's agreements with Sony and Warner. The Judges,

therefore, cannot accept this proposed finding which, in any event, is contradicted by record

evidence. See IHM FoF gtt 380-384.

RESPONSE TO PART IV — THK RECORD INDUSTRY IS EXTREMELY
PROFITABLE

165. This paragraph provides a preview of the following sections and cites no evidence

at all in support of its assertions. The Judges, therefore, cannot accept this proposed finding, and

no further response is necessary.

166-174. The assertions SoundExchange makes about the role of artists and the

costs they incur in creating music ignores the testimony Rom iHeartMedia's CEO and Chairman,

who explained that lowering statutory royalty rates is the best "win-win" solution, not only for

statutory webcasting, but also for artists, record labels, and the recorded music industry more
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generally. See IHM FoF $$ 55-58 ("Even with lower royalty rates, 't]he overall money paid to

record companies and artists can increase, as a lower rate causes volumes to increase — and total

revenue paid to the music industry is equal to rates times volume — and that's a win-win for all

parties.'").

175-195. SoundExchange's description of the role record companies play — and

certain costs the labels incur in bringing recorded music to consumers — ignores that these costs

have been decreasing as a result of the transition to digital, see IHM FoF $ 75, and that labels

could reduce them further. See, e.g., Warner 2014 Annual 10-K (IHM Ex. 3637 at 5) ("Flexible

Cost Structure with Low Capital Expendituve Requirements. We have a highly variable cost

structure, with substantial discretionary spending and minimal capital requirements...."). It

also ignores the segment of the music industry involving musicians who are able to record music

on their own and then make that music available on streaming services, further allowing labels to

reduce costs without eliminating the production of valuable music. See Tr. at 6065:15-6067:1

(Talley) ("CHIEF JUDGE BARNETT:... If the... major record labels have costs, fixed costs

that they have to recover and they decide they'e not recovering them for whatever reason, it'

not going to stop music, right? A: It may well be the case — in fact, it probably is the case

already, there's a segment of the music industry... in which people are recording things in their

bedroom and posting it on YouTube.").

196-203. SoundExchange's description of the marketing and promotion efforts

undertaken by record labels omits any discussion of the role statutory streaming services like

iHeartMedia play in "breaking" recording artists. The record here includes the testimony of

knowledgeable industry insiders, the actions of the record labels themselves, the internal

analyses and studies reported in the internal documents of the record labels, studies done by the

14
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Services, and three different empirical analyses of extensive volumes of data by three different

expert economists. All of that evidence proves that digital radio promotes sales, and does not

substitute for sales. See IHM FoF Part II.

204-216. These paragraphs summarizing the process, costs, and risks that record

labels incur in distributing music — including for physical records — ignore the substantial cost

savings and significantly higher margins that the labels enjoy on digital music in general and

digital radio in particular, which are likewise helping to restore the health of the record mdustry.

See id. g 75-78. Indeed, in 2013, Universal's profit margin on digital music was over ~
, as compared to only for its physical business, and its overall margins are

See id.$$ 65-66. Similarly, Sony's profit margin

was for digital music generally and more than for digital radio in 2014

— much higher than the margin on physical sales. See id. $ 69. And for Warner, an

internal analysis has described SoundExchange revenue as a business with

See id. $ 72; Warner 2014 Annual 10-K (IHM Ex. 3637 at 5) ("Continued Transition to Higher-

Murgin Digital Platforms.... Due to the absence of certain costs associated with physical

products, such as manufacturing, distribution, inventory and returns, we continue to experience

higher margins on our digital product offerings than our physical product ofFerings.").

Ifrecord-label revenue protection were the goal ofrate setting (it is not, see IHM CoL

Part V), the current rates paid by webcasters are higher than necessary even under. extreme

assumptions about webcastiug displacing other sources of record label revenue. Professors

Fischel and Lichtman performed a "thought experiment" — which SoundExchange says nothing

about in its proposed findings of fact — that assumed, contrary to the evidence, that listening to

noninteractive services substituted for other record label revenue streams. Ifnoninteractive

15



0 
0
0

0
0 
0

0
0 '0                
 
0

 
0 
0

0 

PUBLIC VERSION

webcasting displaced 25 percent ofrecord label revenue, a per-performance royalty of only

$0.0004 would suffice to maintain revenues at current levels. Even if webcasting displaced 100

percent of other record label revenue, a per-play rate of $0.0014, which is much lower than either

existing statutory rates or SoundExchange's rate proposal for the future, would maintain record

labels'evenues at current levels. See IHM FoF Part IV.A. The analysis makes no adjustment

for the fact that record labels enjoy and realize much higher margins on digital radio, such that

shifting all listening to a digital format would actually improve record labels'inancial condition

and bottom line beyond just the maintenance of current revenues.

217-219. SoundExchange's claim that revenues from noninteractive streaming are

"critical" for artists and record companies is inconsistent with the evidence showing that

statutory webcasting remains a very small portion of overall music listenership and the market

more generally. See id. $ 33. It also ignores evidence that the best way to increase revenue

across the industry more generally — including for artists and the labels — is to lower statutory

rates so that webcasting is sustainable in the future. See id. $$ 55-58.

220. Although SoundExchange claims that, ""fa]t current rates, webcasters are not

paying market rate returns to artists and content owners," the evidence shows that, in fact,

thousands of labels (including Warner, Big Machine, Merlin and others) have negotiated

voluntary deals with iHeartMedia and Pandora where they will receive lower rates — both on

average and incremental spins. Unlike the testimony provided by record label licensing lawyers

in this proceeding, these real-market deals provide the best evidence of the rate to which a

willing buyer and willing seller would agree in the absence of a statutory license; and the lower

per-play rates agreed to in these deals demonstrate that record labels in reality want more

16
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performances of their music on these statutory services because digital radio promotes. See

generally id. Part III.

RESPONSE TO PART V — INTERACTIVE SERVICES AND ALLEGED
CONVERGENCE WITH NONINTERACTIVK SERVICES

221. This paragraph contains legal argument, not proposed factual findings.

SoundExchange, moreover, is wrong to contend that the Judges should consider interactive

agreements as benchmarks in its analysis. In-market agreements are preferable to agreements

that require multiple adjustments. See IHM FoF Part V; IHM CoL Part II.

222. iHeartMedia admits that the digital music marketplace has evolved and is

evolving, as described in Parts I.D R E of iHeartMedia's Proposed Findings of Fact.

223-225. These paragraphs merely summarize the sections that follow, and any

factual contentions in those sections are addressed below.

226-231. These paragraphs describe a shift in the music industry from "[p]hysical to

17

[d]igital [sjales" and a corresponding decline in recorded music revenues. As SoundExchange

acknowledges a few paragraphs later, however, the decline in revenues is due to "[mjultiple

factors," including "online piracy (through services like Napster and others) changes in

technology, and changes in consumer preferences." SX FoF $ 234. There is literally no

evidence demonstrating that streaming — much less statutory webcasting — is the cause of that

decline, as SoundExchange's own fact and expert witnesses have conceded. See IHM FoF

$$ 79-85, 158 (detailing that Dr. Blackburn found no evidence that noninteractive services

substitute for music sales). Indeed, the overwhelming evidence in this proceeding — including

testimony from industry insiders with the most knowledge, the conduct of the record labels

outside of this proceeding, and empirical studies performed both outside this proceeding and by
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experts &om both sides within this proceeding — demonstrates that statutory webcasting

promotes the sale of recorded music. See id. Part II.

232. This paragraph alleges that sales of downloads have recently "flattened and

started to decrease," citing the testimony of Mr. Kooker. But Mr. Kooker's testimony discusses

only a few recent quarters of data, see Kooker WDT at 13, which is insufficient to draw

conclusions about industry trends.

. Nor has SoundExchange

provided any evidence linking any supposed decline in download sales to statutory webcasting,

See IHM FoF $ 158. Moreover, Mr. Harrison testified that Universal's streaming revenues are

growing fast enough to offset any supposed decline in digital downloads. See Tr. at 1155:8-20

(Harrison).

233. This paragraph claims that both major and independent labels project sales of

downloads to decline in the f'uture. SoundExchange cites the testimony of three label witnesses

(Kooker, Wheeler and Harrison) who merely offer speculative and unsupported assertions from

which no conclusions can be drawn. Even accepting these claims, however, there is no basis to

conclude that statutory webcasting will be the reason for any such decline. See IHM FoF

234. Admitted.

235. This paragraph claims that the loss in industry revenues has resulted in a loss of

jobs. Even if true, this is unrelated to statutory webcasting. The decline in physical media such

as CDs has changed the traditional role of the record label and reduced the costs — including the

labor costs — to manufacture, store, and transport music, among other things. See IHM FoF
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. This declining cost structure

has enabled record companies to become more profitable, not less, as result of the migration to

digital music. See IHM FoF $$ 64-76.

236. This paragraph asserts that "substantial investments in digital infrastructure" are

still required. What SoundExchange neglects to mention, however, is that these investments are

far less "substantial" than what was required in the pre-digital marketplace. That is why the

record labels have extremely high margins on their digital business-

— and have told their shareholders that they will be more profitable than ever.

S88 iZ

These paragraphs allege a "[s]hiA &om [o]wnership to [a]ccess [m]odels,"

and provide statistics showing that the number of consumers using webcasting is increasing and

that revenues &om webcasting account for an increasing share of record industry revenues every

year. SoundExchange's characterization of this shiA is misleading in at least two fundamental

respects.

First, it ignores that "ownership" is still the largest source ofmusic industry revenues by

a wide margin. Sales of recorded music in the form of digital downloads, CDs, and vinyl still

generate the vast majority of record label revenue. See Music Industry Revenue by Format

1982-2013 (Rubinfeld WDT Ex. 1) (graph of sources ofmusic industry revenue, showing that

music sales are still by far the largest source); Tr. at 366:6-8, 13-16 (Kooker) (physical sales

account for 28 percent of total U.S. revenues; digital revenues account for 72 percent of total U.S

revenues, ofwhich digital downloads account for 60 percent);

19
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; Fischel/Lichtman WRT $ 25

(industry analyst firm MIDiA in 2014 indicate that in 2019, approximately half of recorded

music revenue will still be derived from music sales).

Second, statutory webcasting is not displacing the ownership model, but growing the pie

for the entire industry, giving consumers and the industry a viable alternative to forms of

consumption that provide much less (or zero) compensation to copyright holders, such as

terrestrial radio, piracy, and YouTube. See, e.g.,

; Shapiro WRT at 54-60 (demonstrating that

20



PUBLIC VERSION

statutory services add to record company revenue by displacing listening on terrestrial radio); Tr.

at 1629:21-1630:3 (Blackburn) ("I don't take it as particularly controversial that there's some

listening that's being drawn away &om terrestrial radio."); Tr. at 1409:17-1410:5 (Harleston)

("[w]hen possible" Universal tries to flip consumers &om piracy to streaming because Universal

receives revenues only for the latter).

244. This paragraph consists solely of lawyer argument and should not be accepted by

the Judges. Nothing in the record supports SoundExchange's claim that copyright owners

increasingly depend on revenues from "the act of listening to music and not solely &om the sale

of copies ofmusic." Moreover, such claims ignore that most consumers are simply unwilling to

pay a significant amount to listen to music. See, e.g., Fischel/Lichtman WRT $ 12 ("Interactive

services are far more commonly sold to consumers through subscriptions, whereas almost all

non-interactive listening is ad-supported.");

~; Rosin WRT at Figures 6-8 (88 percent of active users ofnoninteractive services are

either "not at all likely" or "not very likely" to pay $9.99/month for an on-demand music service;

21
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70 percent are not likely to pay $4.99/month, and 57 percent are not likely to pay $2.99/month.);

Shapiro WRT at 45 ("Another reason why interactive services are not an especially close

substitute for statutory webcasting services is that relatively few people are willing to pay $9.99

per month for an on-demand music service.").

245. This paragraph concedes that record labels engage in promotion on terrestrial

radio in order to increase public exposure to music, drive sales, and break new artists. There is

no evidence to support SoundExchange's claim that record labels engage in this promotion due

to "the constraints of the medium (such as single programs broadcast to the same broad but

geographically limited audience)," and thus there is no evidence to support an assertion that

promotion is different or less effective when music is played on digital radio. Nor does this

argument make economic sense: Successful promotion depends on repeated exposure to the

largest possible audience.

246-249. These paragraphs quote the testimony of SoundExchange's label witnesses

(Kooker, Wheeler, Harrison, and Wilcox) describing their view that revenue &om webcasting is

increasingly important to their respective labels'usiness. These self-serving assertions, even if

true, obscure several important points: that music sales are still the largest source ofrecord

industry revenue; that statutory webcasting grows industry revenues without cannibalizing sales

or other sources ofrevenues; and that record labels are motivated primarily not by growing their

revenues but their profits, which have been robust. See IHM FoF Part I.E.1. The assertions also

ignore the fact that statutory webcasting remains a very small portion of overall music

listenership and the music industry more generally. See IHM FoF $ 33.

250. Citing only Mr. Kooker, this paragraph claims that copyright owners are

"'struggling to monetize'" at a rate that "'actually produces growth.'" Mr. Kooker's testimony is
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not a sufficient or reliable basis for drawing conclusions about the entire record industry,

particularly given that neither he nor any other record label witness provided financial data. In

fact, the record labels'nancial statements debunk SoundExchange's claim and show that each

of the major labels is in excellent Qnancial condition,

See IHM FoF tttt 63-76.

251-252. These paragraphs assert that record labels have begun to focus on

"'average revenue per user, ARPU'" rather than "transaction-based metrics" such as sales of

downloads or CDs. But nothing in the statute guarantees the record industry any set level of

revenues. See IHM CoL Part V. Nor is this claim credible given that transaction-based sales

still account for the bulk of industry revenues. See IHM Response FoF tttt 237-243.

253. This paragraph argues that the ARPU from webcasting can exceed the ARPU

Rom download sales, but that ARPU for ad-based services is significantly lower than for

subscription-based services. SoundExchange relies solely on the hearing testimony ofMr.

Kooker, but neither he nor any other SoundExchange witness provided financial documents or

other information to verifytheir assertions. See Tr. at 374:11-375:15 (Kooker). Nor are Mr.

Kooker's figures credible on their face. They plainly do not represent an "average" of all

consumers, because the overwhelming majority of consumers pay nothing to listen to music, and

are unwilling to do so. See IHM Response FoF $ 244. The fact that some subset of consumers is

willing to pay significant amounts for downloads or on-demand services in no way suggests that

other consumers would be willing to pay comparable amounts for alternatives, such as statutory

services, with much less functionality. See id. Total revenues are more relevant than average

revenues. Furthermore, because ad-supported services attract far more listeners than paid-

subscription services, they are capable of generating more total revenue, even if their ARPU is
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lower. In addition, in this paragraph, SoundExchange makes no comparison to physical sales

and thus ignores the fact that digital margins are significantly higher-

See IHM Response FoF $ 236.

254. This paragraph claims that the record labels'greements with interactive services

include There is no

evidence to suggest that this same strategy would or could be applied to statutory services,

however. To the contrary, consumer willingness to pay subscriptions for access to premium tiers

of statutory services (e.g., ad-&ee versions) is demonstrably lower than consumer willingness to

pay for interactive services. Only 4 percent of Pandora subscribers and no iHeartMedia listeners

are paid subscribers, as compared to 25 percent of Spotify listeners. See Fischel/Lichtman WRT

tt 12; Rubinfeld WDT ltd 70, 72 A Exhs. 7a, 7b;

. As Professors Fischel and Lichtman explain, the fact

that interactive services rely so much more on a subscription revenue model than do

noninteractive services suggests that consumer demand for these services remains very different.

See Fischel/Lichtman WRT $ 12. There is simply no evidence to support SoundExchange's

theory that consumers who historically and currently prefer an ad-supported lean-back service

can be "converted" to paid subscribers of some premium service.

255. This paragraph asserts that Spotify

SoundExchange cites only Mr. Kooker, who has no basis to testify about ~
. In any event, if Spotify has
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. As noted above, Spotify has more than six

times the number ofpaid subscribers as Pandora. See IHM Response FoF $ 254. Moreover, the

record demonstrates that the biggest impediment to higher subscription rates of interactive

services is not the existence of statutory services, but the availability of free-to-the-consumer

sources of on-demand listening, including free versions of interactive services with nearly

identical functionality to paid versions, as well as other &ee on-demand alternatives such as

YouTube and piracy. See, e.g.,

; IHM FoF $/46, 82

(discussing constraints &om YouTube and piracy).

256. This paragraph argues that ad-supported statutory services are a major

impediment to consumers converting to paid-subscription services. SoundExchange cites only

Mr. Kooker, but neither he nor any other witness provided data or analysis to support such a

claim. Mr. Kooker merely stated that "it's challenging to convince a consumer to open their

wallet and pay for something that is very similar to something that is available to them for free."

Tr, at 376:1-6 (Kooker). Although this testimony may explain why most Spotify users choose

the free version of the service rather than the paid version, it does not follow either logically or

empirically that free versions of statutory services limit paid subscriptions to interactive services.

The evidence instead shows that other factors — such as the availability of &ee versions of

interactive services, YouTube, and piracy — are the principal obstacles to convincing consumers

to open their wallets. See IHM Response FoF $ 255.
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257. This paragraph argues that the line between between interactive and statutory

services is "'increasingly blurred,'" and that the distinction between these services is "as much

(ifnot more so) the result of the existence of the statutory license as it is of the fact that a Spotify

listener can select a particular sound recording on-demand." But the scope of the statutory

license is not becoming more blurred. And the statutory license prohibits statutory services from

offering sound recordings on-demand. The evidence shows that noninteractive and interactive

services are distinct. SoundExchange itselfproposes that the extra-statutory functionality is

worth a 2x multiplier in adjusting its supposed interactive service benchmarks. All of the

principal economic experts in this proceeding — including SoundExchange's — agree that on-

demand capability is important and valuable. See Fischel/Lichtman WRT $ 11 ("Clearly, the

most important difference between interactive and non-interactive service is that interactive

services offer on-demand functionality, while non-interactive services do not."); Tr. at 2136:23-

2137:4 (Rubinfeld) ("Q. You would agree with me, would you not, that the statutory services

and these benchmarks that you'e chosen have significantly different functionality, correct?

A. They do have — they do have different functionality. I think it is significant compared to the

statutory services."); Tr. at 1772:12-14 (Rubinfeld) ("So the — offerings of the two types of

services [interactive and statutory] aren't identical. There still are important differences.");

Shapiro WRT at 44 ("Regarding functionality, both terrestrial radio and statutory webcasters are

lean-back, while interactive services are lean-forward."); Tr. at 2861:22-2862:17 (Katz)

(interactive benchmark requires "some form of adjustment to get back to noninteractive

services").

Fact witnesses on both sides similarly acknowledge this core distinction between

interactive and statutory services. See, e.g., Pittman WDT $ 13 ("Based on my long history in
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the music industry, I beHeve that interactive services and Internet radio services like iHeartRadio

serve very different roles for both consumers and labels..."); Kooker WDT at 15 (noting the

"fundamental distinction — between statutory services mirroring terrestrial radio and directly

licensed services enabling customized music access"); Harrison WDT $ 9 ("These services

provide materially different types of access to musical content. A number of these services are

'on-demand,'eaning that, among other features offered, the service allows users (or

subscribers) to choose the immediate next song that they will hear and create playlists of songs in

the exact order in which they want to listen to them.... Other such services offer programmed,

customized, or personalized webcasting."); Tr. at 810:21-811:6, 812:6-22 (Hair) (acknowledging

that noninteractive services are meaningfully distinct &om on-demand services because "it'

&ustrating" when he "want[s] to hear" particular artists or songs but "I'm not able to do that on

Pandora," and that on-demand services are "more valuable" than noninteractive services).

Professor McFadden, one of SoundBxchange's survey experts, performed a conjoint

analysis that found that on-demand functionality — including the ability to switch &om one song

to another at any point (i.e., unlimited skips) and the ability to play music ofQine — is valued by

consumers at approximately $4.23 per month, or more than $50 per year. See McFadden WDT

$$ 9, 58, 61-62 4 Tables 5, 7. To put this in perspective, even the most engaged category of

music consumers

. Thus, according to Professor McFadden, the

value to consumers ofbeing able to access all the music they want, when and how they want, is

theoretically greater than what all but a small &action ofU.S. consumers are willing to spend in
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total on music; this assertion undermines the usefulness ofhis survey as applied to the real

world. See Tr. at 874:20-875:10 (McFadden) (adraitting that to determine "willingness of a

consumer to pay" for features that the survey "omits a feature you need... and that's the

baseline value ofhaving a streaming service available at all"). And, Professor McFadden's

analysis is fundamentally flawed in ways that likely understate the true value that consumers

place on interactive services. See IHM FoF Q 318-23; IHM Response FoF $ 412.

Professor Rubinfeld likewise agreed that consumers value interactive services more

highly than statutory services, and that it was therefore necessary to "[a]djust[] for the value of

'interactivity'" before agreements with interactive services could be used as a benchmark.

Rubinfeld WDT $$ 207-211. He performed an analysis of"current market prices" of interactive

and statutory services, and he found that interactive services were twice as valuable to consumers

as statutory services. Id. $ 207 8c Hx. 5. Professor Rubinfeld estimated this gap at approximately

$5 per month, or $60 per year. See id. Moreover, Professor Rubinfeld underestimates the

difference in value consumers place on interactive and statutory services. See IHM FoF Q 276-

298, 311-316. Furthermore, using the revenues that interactive and statutory services actually

earn — rather than retail subscription prices (an approach that fails properly to account for

consumers who use &ee, ad-supported services) — Professors Fischel and Lichtman demonstrate

that the value of interactivity is more than greater than Professor Rubinfeld finds

under his flawed approach. See Fischel/Lichtman WRT $ 58; see also IHM FoF g 324-327.

258-268. These paragraphs summarize evidence that interactive services have added

playlists and other features that mirror features on statutory services, which SoundExchange

argues is evidence that the line between statutory and interactive webcasting is blurring. But the

addition of such features to interactive services does not change the fact that a consumer who
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wants a service with on-demand functionality can receive that only &om an interactive service,

not Rom a statutory service. Thus, as Professor Lichtman explained, whatever marginal

similarities interactive and statutory services may have, a very large gap between the two

services still remains:

[I]fyou really wanted to say there's been convergence, that Spotify looks a lot
like Pandora, you have to say they'e stopped on-demand. That's the key thing
that makes the services different, not the little features that have been added, but
the big feature that's always been there years ago and still today. So ifyou kame
convergence and say, look at the things that have been added, you miss the most
important thing that shows, hey, these really are different services.

Tr. at 3998:11-21 (Lichtman); see also Tr. 3999:17-4000:2 (Lichtman) ("[Judge Strickler]:

"Would I be correct in understanding your testimony in saying, sure — in rebutting Dr.

Rubinfeld, sure we'e seen movements along that linear line, that kind of... analysis, but

there's still this huge gap because the fundamental points on each end are different, in one place

you pick your music, in one place you still can'. So you might have closed the gap but the gap

is still enormous. [Prof. Lichtman]: Right. There's a big [gap], still, between those two,

exactly.").

269. This paragraph cites an internal iHearnedia document that SoundBxchange

claims is evidence of statutory services becoming more like interactive services. But none of the

supposedly lean-forward features that iHeartRadio and other statutory services have added come

close to the on-demand functionality available on interactive services. See IHM Response FoF

'tt$ 257-268.
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. With respect to other allegations in this paragraph involving

Pandora, iHeartMedia refers the Judges to Pandora's response.

270. This paragraph asserts that "in 2009, iHeart began featuring on-demand video

content." But this on-demand video content is an adjunct capability that represents very minor

elements of total listenership for iHearledia's service, and provides no basis to conclude that

statutory services are becoming more like interactive services in any meaningful way. See

Pischel/Lichtman WRT $ 11 n.14. With respect to other allegations in this paragraph involving

Pandora and Sirius XM, iHeartMedia refers the Judges to those parties'esponses.

271-273. These paragraphs describe how statutory services may incorporate user

feedback to provide more personalized curation. But many listeners never use these personalized

features. See Tr, at 6134:8-9 (Pleming-Wood) (stating "almost 50 percent" ofPandora's users

do not use the thumbs up/down feature). And even when a consumer extensively uses the

thumbs up/down feature, algorithm-based curation does not effectively replicate the experience

of an interactive service or make it more likely for consumers to view statutory and interactive

services as close substitutes. See IHM Response PoP g 257-268.

274. This paragraph asserts that iHeartRadio offers "personalized stations that

approximate on-demand functionality." But none of the support that SoundExchange cites

addresses the critical question ofhow consumers view these services, and in any case

Soundaxchange has mischaracterized these sources.
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used the term

Mr. Pittman's testimony thus makes clear that when he previously

to describe Pandora he had a different conception of that term

from the one SoundExchange urges. The one iHeartMedia document that SoundExchange cites

confirms this.

275-276. These paragraphs assert that a user of iHeartRadio "'is very likely to hear

the exact song or songs he or she had in mind within minutes of starting the station.'" This

assertion is incredulous on its face, and SoundExchange's sole support — Mr. Kooker's "natural

experiment" — was discredited at the hearing. This experiment consisted of Mr. Kooker using

the search function of iHeartRadio to find radio stations that were playing a single song, Meghan

Trainor's "All About That Bass," which happened to be one of the biggest hits in the U.S. at the

time. At the hearing, however, Mr. Kooker was unable to replicate this experiment to find

individual songs, including the hit singles of Meghan Trainor that he previously had claimed to

have found. See Tr. at 6629:3-6644:1 (Kooker). The simulcast feature that Mr. Kooker claimed

"closely resembled" an interactive service not only fell far short in terms ofproviding

comparable on-demand access, but Mr. Kooker also conceded that he was aware ofno data
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indicating that consumers were actually using this search functionality, much less in the same

way Mr. Kooker did for his pre-filed testimony. See Tr. at 6639:14-21 (IZooker) ("Q. While

we'e waiting for this to play, Mr. Kooker, I just want to ask you whether you have any basis to

believe that there's any users in the real world that use iHeartRadio's simulcast service in the

way that you describe in your written rebuttal testimony? A. I don't know whether they do or

not, but I know they have the possibility to do it.").

277. iHeartMedia refers the Judges to Sirius XM's response.

278. This paragraph consists of lawyer argument that is wrong for the reasons

discussed above. It also contains a quote from Pandora's founder; iHeartMedia refers the Judges

to Pandora's response.

279-285. These paragraphs argue that the degree of interactivity on statutory

services is "constantly evolving," and that consumers increasingly demand greater control, citing

mostly Pandora documents and testimony. SoundExchange does not quantify this supposed

increased demand, however, and the record shows that approximately 80 percent ofmusic

consumption takes place via a lean-back radio-like experience. See, e.g., Herring WRT $ 9

0 Figure 2 (showing 76.3 percent of consumers are listening to lean-back services); Tr. at

4478:15-4479:16 (Shapiro) (Terrestrial radio "is basically half of the market."); Shapiro WRT

Figure 2 (showing other forms of radio-like listening (e.g., "satellite radio," "webcasting")

constitute another 20+ percent); Fleming-Wood WDT $ 14 n.2; Tr. at 6138:2-23 (Fleming-

Wood); Tr. at 3397:11-3399:6 (Herring). Moreover, even if it were the case that a greater

percentage of consumers would prefer services that offer more control over music selections,

statutory services cannot come close to matching interactive services, which allows consumers to
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listen to any song within the service's library, at any time, without limitation, on any device. See

IHM Response FoF $$ 257-268.

286-287. These paragraphs describe an internal iHeartMedia email regarding

There is no evidence linking this email

to the First Amendment to the iHeart-Warner agreement, which SoundBxchange

mischaracterizes in any event.

288-289. These paragraphs describe an email exchange between Mr. Cutler and

Tres Williams of iHeartMedia, which was forwarded to Warner during the negotiations of the

iHeartMedia-Warner deal.

290. This paragraph claims that simulcast services are also becoming more like

interactive services. SoundBxchange again cites Mr. Kooker's testimony, as well as Mr.

Dimick's testimony regarding the TuneIn simulcasting service. As described above, the

searching capability on simulcast services does not come close to matching the on-demand
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functionality of interactive servcies, and is hardly evidence that consumers view simulcast and

interactive services as substitutes. See IHM Response FoF $$ 275-276. The record evidence

shows that statutory webcasting siphons listeners from terrestrial radio, not interactive services.

See IHM FoF $$ 301-302;

; Herring WRT $ 11 (describing

consumer survey showing "that if free online music services were no longer available, most

consumers would revert to broadcast radio, watch music videos or listen to music on YouTube or

Vevo, or simply listen to less music, as opposed to subscribing to a lean-in service; and that time

spent listening to online, noninteractive services is mostly replacing time spent listening to

broadcast radio or is new time that would not have been spent listening to any music at all-
almost none of it is taken &om listening to lean-in services like Spotify."); Rosin WRT at

Figures 11-12 (time that 46 percent of active users spend listening to noninteractive services is

mostly new listening time not taken from other sources of audio listening; only 1-2 percent of

active users report that time spent listening to noninteractive services is replacing time spent

listening to on-demand services).

291. This paragraph attempts to distinguish simulcast and terrestrial radio by arguing

that simulcast services are not geographically bound. But the mere fact that these services are

widely available does not suggest that consumers will start using them interchangeably with

interactive services, and all evidence is to the contrary. See IHM Response FoF $$ 257-268. As

Professor Rubinfeld conceded, the ability to access a service more broadly does not enhance a

"user's ability to select a particular song for listening at the time he or she wants to listen to it."
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Tr. at 2304:22-2305:2 (Rubinfeld); see also Tr. at 432:16-433:14 (Kooker) (making same

concession). The market evidence &om the iHeartMedia-Warner agreement and the 27

iHeartMedia agreements with independent labels shows that

See IHM FoF

$$ 342-345.

292-294. These paragraphs argue that the greater availability ofbroadband and

mobile technologies "reinforce[sj convergence" between statutory and interactive services. As

demonstrated above, however, the mere fact that more consumers can use webcasting services

has no bearing on whether consumers will, in fact, start using statutory and interactive services

interchangeably, and all evidence is to the contrary. See IHM Response FoF $$ 257-268.

295. This paragraph argues that simulcast and terrestrial do not compete for listeners,

but none of the cited sources support that claim.
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described above. It also claims that the nature ofwebcasting consumers

increases competition between statutory and interactive services, but the sources it rites merely

state that

; Tr. at 3462:2-8 (Herring). This does not establish that statutory services can

satisfy demand for both lean-back and lean-forward features, or that consumers are using

statutory services as substitutes for interactive services, which is contrary to the evidence. See

IHM FoF $$ 28, 300-302.

297-301.

other services

These paragraphs argue that internal documents from iHeartMedia and the

. But the iHeartMedia documents that

SoundExchange cites in no way support that view.

36

Professor Shapiro also does not endorse SoundExchange's view, but the opposite. Two lines

above the testimony that SoundExchange cites, he asserts that there "is really stvong substitution

Rom terrestrial radio to Pandora." Tr. at 4484:11-12 (Shapiro) (emphasis added). As a matter of

basic economics, the fact that substitution does not typically work "the other way" does not mean

the two do not compete. See Tr. at 4484:17 (Shapiro). As with many forms of intermodal

competition, such as the transition from the horse-and-buggies to cars, substitution and resulting

competition often works principally in one direction.

296. This paragraph consists of lawyer argument, which is wrong for the reasons
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; and, in any case, the mere fact that iHeartMedia

The other two documents that SoundExchange cites

, contain no

information that is relevant to whether

. iHeartMedia refers the Judges to Pandora's and Sirius XM's responses with

respect to the other cited material in these paragraphs.

302. This paragraph consists of lawyer argument that "[t]he [o]nly [d]ividing[1]ine"'etween
interactive and statutory services "[i]s [t]he [s]tatutory [1]icense." As demonstrated

above, however, this is simply incorrect. There is extensive evidence of distinct consumer

demand for statutory and interactive services, and no contrary evidence that consumers would

view these services as substitutes even absent the statutory license. See IHM Response FoF

$$ 257-68. The testimony of record label lawyers regarding how they would approach

negotiations with statutory services absent the statutory license has no bearing on the actual

differences between these services in the actual marketplace.

303-306. iHeartMedia refers the Judges to Pandora's response.

37

307. This paragraph suggests that iHeartMedia is purposely steering consumers away

from paid subscriptions by promoting "'ad-&ee, uninterrupted listening on its custom stations'" and

not offering any premium subscription option. But the fact that iHeartMedia's custom service

contains only visual (not audio) ads and does not contain a premium subscription option does not

demonstrate convergence, but the opposite. Most interactive services offer either Bee tiers with ads
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or paid tiers without ads. iHeartRadio's custom service contains no audio ad or paid subscription

option, thereby distinguishing it &om interactive services like Spotify.

308. This paragraph consists of lawyer argument, not proposed findings. Moreover,

SoundExchange offers no evidence that the labels would or could demand similar terms for

statutory services as it does for interactive services, and there is extensive evidence to suggest

that they could not given the distinct consumer demand for these services. See IHM Response

FoF tt 254.

309. This paragraph argues that the "freemium" model used with interactive services

helps convert subscribers to paid subscriptions. But even assuming that were true, it is

inapplicable to statutory services, for which there is no evidence that meaningful numbers of

consumers would be willing to pay. As noted above, for example, only 4 percent of Pandora

subscribers are paid subscribers. See IHM Response FoF $ 254. In any event, the evidence

suggests that SoundExchange has it backwards, and that the f'reemium model thwarts rather than

promotes paid subscription. See IHM Response FoF $ 255.

310. This paragraph cites only Mr. Kooker for the proposition that "[djirect licensees

find themselves competing for listeners with closely comparable services" that pay lower rates.

Kooker WDT at 17. Mr. Kooker provides no support or citation for this statement, and he is not

a reliable source for how direct licensees perceive their competition. There is, in fact, no record

evidence of such competition for listeners, and extensive contrary evidence indicating that

listeners do not perceive interactive and statutory services as substitutes. See IHM Response FoF

tttt 257-268.

311. This paragraph asserts that, absent a statutory license, record labels would insist

on in licenses with noninteractive services,

But the speculative testimony of record label executives that they would treat
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noninteractive and interactive services the same in negotiations cannot be credited, given the

overwhelming evidence that demand for these two services is fundamentally" different. As

described above, the evidence demonstrates that consumers are simply unwilling to pay for

statutory services even to the same limited extent that they pay for interactive services, and

therefore there is no basis to believe that the record labels would pursue a fruitless strategy that

treats consumers of these two different types of services the same. See IHM Response FoF

$ 254.

312. This paragraph consists of legal argument, not proposed findings. For the reasons

set forth in paragraphs 25 and 26 of iHeartMedia's Proposed Conclusions of Law,

SoundExchange is incorrect that the hypothetical willing buyer should include companies with

unique advantages, like Apple or Google, who are entirely indifferent to the profit they may earn

&om webcasting due to their other lines ofbusiness.

313. This paragraph consists entirely of lawyer summation, not proposed findings of

fact. Moreover, Soundexchange is wrong that, "[a]s a matter of economic common sense,"

record labels would not agree to lower rates for statutory services than for interactive services.

The evidence shows that record labels have so agreed, for economic reasons. See IHM FoF

Part II.D. By contrast, in a marketplace in which there is limited consumer willingness to pay for

listening to music, it would make no sense for copyright owners to demand payment through a paid

subscription model, as opposed to tried-and-true ad-supported models.

RESPONSE TO PART VI — SOUNDEXCHANGE'S RATE PROPOSAL

314-319. These paragraphs simply describe SoundExchange's rate proposal. No

response is required.
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RESPONSE TO PART VII — SOVNDEXCHANGE'S VSE OF INTERACTIVE
AGREEMENTS AS BENCHMARKS

320. This paragraph is introductory and cites no evidence. As discussed below,

SoundExchange's broad claim that "any contract" between willing buyers and willing sellers

"would base royalties on a greater-of formula" fails to account for the evidence that direct

licenses with simulcast services

321-322. These paragraphs cite testimony regarding only contracts between

interactive services and record labels. SoundExchange ignores that

. SeeIHMPoP $ 341. A

"greater of" structure containing a percent-of-revenue prong would be inappropriate for

simulcast services because simulcast services, unlike custom services, earn a portion of their

revenue Rom valuable, non-music content, and therefore SoundExchange's percent-of-revenue

proposal could not be applied to all of a simulcaster's revenues, as Professor Rubinfeld himself

conceded. See id. Q 346-348.

323. This paragraph refers only to contracts between interactive services and record

labels. The evidence shows that a "catch all" revenue definition is unmanageably overbroad and

would lead to intractable disputes if applied to statutory services, and it is inconsistent

See id.

$$ 435-440.

324. SoundExchange cites no evidence to support its assertion that "[g]reater-of-

structures with percentage ofrevenue shares" are found in license agreements for noninteractive

services.

. Seeid. $ 341.

325. SoundExchange cites no evidence to support the claims in this paragraph.
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326. The provisions of the Apple iTunes Radio agreements cited in this paragraph do

not reflect a "greater-of compensation formula," as SoundExchange claims, but rather reflect )

; see also IHM Response FoF $ 430 (iTunes Radio service

is not DMCA-compliant).

327. In describing the iHeartMedia-Warner Agreement, SoundExchange ignores

evidence that the

in the contract only because

provision ( ) appeared

. See IHM FoF $ 212.

See id. $$ 211-212,

331. Although SoundExchange now asserts that

328. The 27 agreements cited in this paragraph do not contain a

than SoundExchange's proposed 55 percent of revenue figure and
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see, e.g., id. $ 4(a); IHM FoF g 331, 439. Moreover, SoundExchange does not even assert that

anyone thought that

. As Professor Lichtman testified, the evidence shows that the

"greater of" in these and other agreements applicable only to

noninteractive custom broadcasts was set so high that no party expected it would ever be

triggered, and that the prong was included merely to influence the statutory rate-making

proceeding. See Tr. at 4016:14-4017:25 (Lichtman).

329-330. SoundBxchange cites in label agreements

See

331. The fact that the Pandora-Merlin Agreement contains a

undermines SoundExchange's proposal that the Judges adopt a

for the statutory license. See IHM FoF $ 331. Additionally, SoundExchange selectively

42

for the Nokia MixRadio and Rhapsody unRadio services. As iHeartMedia has shown, however,

neither of these services is DMCA-compliant, and therefore they are not "noninteractive

services," as SoundBxchange claims. See, e.g., IHM FoP $$ 315, 399, 412-413, 416. The

Judges should rely on the 29 agreements in the record that come directly from the noninteractive

market, not out-of-market agreements like those for Nokia MixRadio and Rhapsody unRadio

that must be adjusted in several ways. See IHM CoL $'ll 10-14; IHM FoF g 263-264, 289-298.

Furthermore,
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cites to portions of Charlie Lexton's testimony to claim that Merlin believed~
Hearing testimony~

332-340. There is no evidence to support SoundExchange's claims that a greater-of

structure is either beneficial to licensees or economically efficient. Although Professor

Rubinfeld testified that li censors could receive economic benefits &om a greater-of structure, see

Tr. at 1756:21-1757:3 (Rubinfeld) (explaining how structure provides "minimum compensation"

to record labels and entitles labels to "share [revenues] if the service happens to be successful"),

SoundExchange cites no economic principle or real-world example to support its claim that a

greater-of structure "allows the minimum per-play rate to be reduced." Moreover, as set forth

above, the evidence shows that the real reason why the greater-of structure was included in

agreements for custom noninteractive broadcasts was to influence the statutory rate-making, not

because any parties thought that it was likely to be triggered. StM IHM Response FoF $ 328.

SoundExchange likewise cites no economic or empirical evidence to support its claims

that a greater-of structure has "positive economic efficiencies," or that omitting such a structure

"could create distortions in the marketplace," other than the unsupported assertions ofProfessors

Rubinfeld and Lys. See Tr. at 1757:4-9 (Rubinfeld); Lys WDT $$ 68-69. Furthermore, omitting

"per-subscriber or per-user minimum fee" and "an overall minimum compensation guarantee"

from a rate proposal for noninteractive services is not "inherently conservative" because, as

Professor Rubinfeld acknowledged, such terms "are nof generally applicable to statutory

services." Rubinfeld WDT $ 97. A purported "inherent risk asymmetry" is also no basis to
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impose a greater-of structure because the evidence shows that licensing to noninteractive

services provides substantial promotional benefits to record labels, not "risks." See IHM FoF

Part II.

The evidence shows that webcasting services face greater economic risks than the record

labels, as demonstrated by the relative profitability of the two industries and the widespread

failures in the webcasting industry. See IHM FoF tttt 33-54 (describing economic risks to

webcasting services). And, although Professor Rubinfeld opined that a greater-of structure

"creates a form ofpotentially beneficial price discrimination," Rubinfeld WDT $ 112,

SoundExchange states that streaming services all face high price elasticity, see, e.g., SX FoF

gtt 446-447, 455, undermining the notion that heterogeneous consumer price elasticities are

likely to give rise to "beneficial price discrimination."

341-345. Professor Rubinfeld's assertion that SoundExchange's proposed per-play

rates would need to be even higher absent a percent-of-revenue prong finds no evidentiary

support and highlights the glaring disconnect between his interactive benchmark and the

economic evidence from the noninteractive market. The per-play rates proposed by

SoundExchange are nearly double the per-play rate currently being paid by services accounting

for approximately 80 percent of the webcasting market, despite the undisputed fact that no

standalone webcaster has ever been pro6table, even at those lower rates. See IHM FoF ltd 39-44.

Likewise, SoundExchange's comparison to the difference between "stated per-play rates" and

"effective per-play rates" for interactive services is irrelevant because SoundExchange cites no

evidence that any noninteractive service pays, or is even likely to pay, royalties

, undermining any suggestion that per-play rates would

need to be adjusted in the absence of a greater-of structure. See
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346-348. Although the Judges used interactive service agreements as benchmarks in

Webcasting II and 8'ebcasting III, that was because the Judges were not presented with a single

noninteractive service agreement in those proceedings. See IHM FoF g 2-4; IHM CoL $$ 10-

14. In both proceedings, the Judges recognized the need to perform numerous adjustments to

interactive agreements to render them even potentially probative, and in Webcasting III the

Judges observed numerous flaws in how SoundBxchange's expert, Dr. Pelcovits, had attempted

to perform these myriad adjustments. The same is true here, as SoundBxchange still fails to

address many of the Judges'oncerns about the interactive benchmark. For example, in the

8'ebcasting IIIRemand, the Judges criticized the interactive benchmark for overemphasizing

subscription revenue and ignoring advertising revenue,~ yet Professor Rubinfeld "does not

explicitly account for 'free'd-supported services" in his analysis, see Rubinfeld WDT $ 170.

Professor Rubinfeld's analysis also does not (a) adjust for the downward trend in interactive

royalty rates, see IHM FoF g 313-314, or (b) incorporate independent label contracts, see IHM

See, e.g., 8"ebcasting IIIRemand, 79 Fed. Reg. at 23115 (noting need for "certain
significant adjustments" to interactive benchmark); 8'ebcasting II, 72 Fed. Reg. at 24095
(observing "the relative difference between the benchmark [interactive] market and the
hypothetical target market would necessitate an adjustment").

3 See 8'ebcasting IIIRemand, 79 Fed. Reg. at 23118-19; see also Fischel/Lichtman WDT
Q 113-119 (discussing flaws in Dr. Pelcovits'nalysis).

See 8'ebcasting IIIRemand, 79 Fed. Reg. at 23118.
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Response FoF $$ 363-364, both ofwhich the Judges previously found "compromised" and

"diminishe[dj the value of" SoundExchange's interactive benchmark. In this proceeding, by

contrast to Webcasting II and W'ebcasting III, the Judges have much better evidence, consisting

of 29 "recent licensing agreements negotiated between important noninteractive webcasters and

various copyright holders, large and small." Fischel/Lichtman WDT $ 16. In light of this better

evidence, rehance on interactive agreements from a different market would be less appropriate,

not more appropriate.

349-357. To the extent SoundExchange points to interactive services offering

358-360. SoundExchange's rate proposal is, as Professor Rubinfeld testified, based

on only 26 interactive service agreements, fewer than the 29 in-market agreements on which

iHeartMedia bases its rate proposal. See IHM FoF $ 268; Tr. at 6313:5-6315:16 (Rubinfeld);

Rubinfeld WDT $$ 227-228 ("adjusted minimum per-play rates computed" in Exhibit 16a was

basis for benchmark rates); Rubinfeld WDT Exhibit 16a (SX Ex. 59)

5 See id.

46

"noninteractive„'lean-back'unctionality," that does not change the reality that DMCA-

compliant services are fundamentally different from interactive services, and therefore

interactive-service agreements require several complicated adjustments to translate them to the

market for DMCA-compliant services. See IHM FoF $$ 299-310; IHM Response FoF $$ 257-

301; see also Tr. at 3997:18-3999:9 (Lichtman) ("on-demand," which has "always been there" is

"the most important thing that shows, hey, these really are different services"). As iHeartMedia

has shown, Professor Rubinfeld's attempts to make these adjustments are flawed and incomplete.

See IHM FoF $$ 266-298, 311-316.
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). And, the 29 agreements

that support iHeartMedia's rate proposal reflect a significant portion of the noninteractive

market, including webcasting services. responsible for approximately~ of

SoundExchange's statutory webcasting revenues, see IHM FoF $ 10, and thousands of record

labels that provide a substantial cross-section of the music industry and who collectively

represent a significant share of the market — including a major record label (Warner), the largest

label collective that is considered the "fourth major" (Merlin), and large and important

independent labels like Big Machine, see IHM Response FoF $ 371; IHM FoF $ 222.

361. SoundExchange relies on Professor Talley's theory-based testimony to assert that

the statutory license "crowds out" unobserved agreements that would have been negotiated at

higher rates, resulting in a "downward bias" among observable negotiated agreements. But

Professor Talley's theoretical conclusions are unreliable because, as he admitted, he "did not try

to calibrate [his] model with market data." Tr. at 6098:12-15 (Talley); see also Tr. at 6031:11-

6032:23 (Talley) (acknowledging that "discovery dealing with the actors who are actually

involved in this proceeding" would be "a helpful piece of information" in "mov[ing] from the

theoretical to the practical"). And, his key assumptions run counter to the facts. For example, he

assumes a statutory rate significantly below the services'verage willingness to pay, see Talley

WRT at 41 n.74, 50, even though the evidence shows that the statutory rate is actually at or

above the upper bound of standalone webcasters'bility to pay, see IHM FoF $$ 34-44

(webcasters unable to be profitable at current rates). The significant amount of negotiation

among willing buyers and willing sellers in the noninteractive marketplace that has resulted in

lower negotiated royalty rates confirms that statutory rates are "too high," as Professor Rubinfeld

acknowledged. See Rubinfeld WDT $$ 90, 143; Rubinfeld WRT $$ 206, 214.
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363-368. As Professor Rubinfeld conceded on cross-examination, his rate proposal

is based on only 26 agreements, which are between 4 major labels and 10 interactive services-

not a "vast array" of 80 agreements and 13 services, as SoundExchange asserts. See IHM PoP

$ 268; see also SX PoP $ 366 (calculated "adjusted minimum per-play rates from 26

agreements"); id. $ 376 (Google Play, Rara, and Sony Music Unlimited "not included in Prof.

Rubinfeld's benchmark calculation").~ Although Professor Rubinfeld may have looked at

agreements between independent labels and interactive services, the 26 agreements on which his

rate proposal was based were only between major labels and interactive services. See Rubinfeld

WDT $ 228 (rate proposal "based upon... adjusted minimum per-play rates"); Rubinfeld WDT

Exhibit 16a (SX Bx. 59) (calculating "Adjusted Minimum Per Play Rate" for 26 agreements).

As the Judges have said, this failure to incorporate independent-label contracts "diminishes the

value of [his] interactive benchmark analysis."~ Likewise, although Professor Rubinfeld may

have looked at agreements for &ee tiers, he admits that his "analysis does not explicitly account

6 To the extent these 26 agreements reflect a "wide range ofprices," that fact would
undermine Professor Rubinfeld's key assumption that the ratio of subscription prices to royalty
rates is approximately the same in the interactive and noninteractive markets. See IHM FoF
g 278-280.

7 8'ebcasiing IIIRemand, 79 Fed. Reg. at 23118.

362. Insofar as SoundExchange is asserting that iBeartMedia's rate proposal relies on a

"single agreement," SoundBxchange is wrong. iHeartMedia's rate proposal is supported by,

among other things: an agreement with a major record label (Warner); agreements with 27

independent labels, including sophisticated labels that represent some of today's most popular

artists; and the Pandora-Merlin agreement, which some 15,000 Merlin members have voluntarily

signed. See, e.g., IHM FoF $ 169.
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for '&ee'd-supported services," Rubinfeld WDT $ 170, and he believes agreements for &ee

tiers "should be accorded relatively low weight in the set ofpotential benchmarks," id. $ 175.

The Services'roposed benchmarks, by contrast, encompass both &ee and subscription tiers, see

Pandora FoF $$ 110-111 (Pandora-Merlin agreement applies to subscription performances), even

though noninteractive services are overwhelmingly &ee-to-the-user, see, e.g., IHM FoF $ 282

("[S]ubscribers constitute only four percent ofPandora's listenership and zero percent of

iHearMedia's.").

369. In criticizing iHearMedia's reliance on its 27 agreements with independent

labels, SoundBxchange cites only the pre-6led rebuttal testimony ofProfessor Rubinfeld. But,

Professor Rubinfeld never even reviewed those agreements in formulating his rate proposal. See

Tr. at 2280:16-25 (Rubinfeld). And, at the hearing, Professor Rubinfeld had dif5culty

remembering the key terms of those 27 agreements, see id. at 6449:16-6451:13 (Rubinfeld), or

that those agreements existed at all, see id. at 2320:6-2321:25 (Rubinfeld). Professor

Rubinfeld's opinions about those agreements are therefore not reliable and should be rejected.

370. SoundBxchange acknowledges that "[d]irectly licensed services... are usually

contractually bound to pay for [pre-1972] recordings." SX FoF $ 384. Therefore, Concord was

far from unique in seeking pre-1972 royalties &om iHeartMedia, and such royalties are no basis

to diminish or distinguish the iHeart-Concord agreement as a benchmark. Furthermore, although

Glenn Barros (CBO of Concord Records) claimed that
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371. The 27 independent record labels that signed licensing agreements with

iHeartMedia accounted for approximately~ ot'webcast performances on iHeattRadio

as of July 2014. See Fischel/Lichtman WDT $ 57. That is hardly the "sliver" the Judges in

SDARS II were referring to, where Sirius XM had signed agreements with just under 0.5 percent

of the rights holders to which SoundExchange delivers payments. Moreover, iHeartMedia's

rate proposal is based not only on the 27 independent label agreements, but also its agreement

with Warner

, see IHM FoF $ 178;

), as well as the Pandora-Merlin Agreement,

and into which some 15,000 Merlin members have opted, stM IHM FoF $ 224. Finally,

SoundExchange rites no evidence for its claim that the 26 agreements with interactive services

on which Professor Rubinfeld based his rate proposal "capture[] the overwhelming majority of

interactive and noninteractive performances."

372. SoundExchange cites no evidence to support the claims in this paragraph.

373. This paragraph contains legal argument, and is wrong in any event. iHeartMedia

has explained why the Judges should utilize direct licenses with noninteractive services, rather

than interactive services, in cases where both are available. See IHM CoL $$ 10-14.

8 SDARS II, 78 Fed. Reg. 23054, 23063 (Apr. 17, 2013).
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375-377. These paragraphs summarize Professor Rubinfeld's methodology for

deriving an initial per-play rate for each of the 26 interactive service agreements that formed the

basis for his benchmark analysis. This analysis is highly flawed and unreliable for a number of

reasons, including that its key assumptions are unfounded, it fails to account for critical

differences between the interactive and noninteractive markets, and it is compromised by an

improyer and unreliable data set. See generally IHM FoF Part V.

378. Professor Rubinfeld's choice to rely on post-deal performance data, rather than

the pre-deal expectations of the parties, renders his analysis uninformative and unreliable. See

IHM CoL Part I; IHM FoF g 196-197, 312-314. Furthermore, even if a term is "quantifiable"

expost, such quantification does not reflect what a willing buyer and willing seller would, in

fact, agree to where the parties themselves did not value it that way ex ante. See, e.g.,

379. Professor Rubinfeld's "interactivity adjustment," which was based on retail

subscription prices of interactive and noninteractive services, is highly flawed because it makes

two key assumptions — (1) the ratio of average subscription price to royalty rates is the same in

the interactive and noninteractive markets; and (2) subscription services are an appropriate proxy

for ad-supported services — that are contradicted by record evidence. See IHM FoF g 277-287.
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374. This paragraph cites no evidence, though it wrongly claims that Professor

Rubinfeld derived his rate proposal from agreements with 13 interactive services, even though he

ultimately based his rate proposal on agreements with only 10 interactive services, see IHM

Response FoF $ 363; and footnote 5 confirms the fact that Professor Rubinfeld excluded &om his

benchmark analysis the vast majority of the agreements he "reviewed."
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Additionally, in attempting to analogize to the interactive market, Professor Rubinfeld fails to

make adjustments for a number of other important differences between interactive and

noninteractive services. See id. $$ 289-298.

380. Professor Rubinfeld's attempt to use Professor McFadden's conjoint survey to

corroborate his interacbvity adjustment or render that adjustment "conservative" is improper

because Professor McFadden's s conjoint survey was itselfdeeply flawed and unreliable. See

IHM Response FoF $$ 412-424; IHM FoF $ 319.

381-382. Professor Rubinfeld's application ofProfessor McFadden's conjoint

survey results is likewise flawed because the two services that Professor Rubinfeld modeled in

his analysis were not representative of the attributes ofreal-world interactive and noninteractive

services, including services like Pandora. See IHM FoF $$ 320-323.

383-386. Professor Rubinfeld's adjustment for royalty-bearing plays is unreliable

and unsupported by record evidence. In particular, Professor Rubinfeld inaccurately assumes

that interactive services limit the number of skips per hour that are permitted, see Rubinfeld

WDT $ 214 8c Bx. 15a (assuming only six skips per hour), even though he acknowledges

elsewhere that interactive services generally offer unlimited skips, see id. $ 158 (stating "directly

licensed 'interactive'ervices often allow unlimited skips"); id. Bx. 14 (including "Unlimited

Skips" as feature of "On-Demand Premium Service");

. This unwarranted assumption calls into question the

reliability ofProfessor Rubinfeld's royalty-bearing-play adjustment because, as he testified,

"interactive services often do not pay for plays that are less than 30 seconds in length,"

Rubinfeld WDT $ 214, and Professor Rubinfeld offers no basis for estimating how many such
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royalty-&ee performances occur on interactive services. See IHM FoF $ 316. If such royalty-

&ee performances were, on average, greater than 6 per hour or longer than 15 seconds, as

Professor Rubinfeld assumes, see Rubfineld WDT Ex. 15a, the royalty-bearing-play adjustment

would likewise need to be larger than 1.1, which would reduce the per-play rate applicable for

statutory services. See also Rubinfeld WDT $ 212 ("[Ijt is possible that listeners on 'interactive'ervices

have different play habits compared to the listeners of statutory services.").

387-390. iHearMedia refers the Judges to NAB's response. However,

SoundExchange's criticism ofProfessor Katz acknowledges that a failure to account for non-

royalty-bearing plays leads to an "erroneous" adjustment, and that criticism applies as well to

Professor Rubinfeld's attempt to adjust for non-royalty-bearing plays. See IHM Response FoF

$$ 383-386.

391-392. Regardless ofwhether Professor Rubinfeld's "indie adjustment" is valid,

Professor Rubinfeld only needed to attempt such an adjustment in the first place because his

benchmark analysis fails to incorporate any actual agreements with independent record labels,

including the more than two dozen in-market deals that iHeartMedia has relied upon for its rate

proposal. See IHM Response FoF $ 369.

393-396. iHeartMedia refers the Judges to NAB's response.

397. All three bases cited by SoundExchange in support of the "adjustment" proposed

in this paragraph are invalid and/or unsupported by record evidence. First, there is no record

evidence to support SoundExchange's claim of "ever-increasing convergence." See IHM FoF

g 299-310. Second,
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, see id. $ 113. Finally, although the Judges adopted a year-over-year rate increase in

8"ebcasting III, that structure was not based on the kind of direct market evidence involving

statutory service licensing agreements that are available in this proceeding, see IHM Response

FoF $ 346, and therefore the Judges'rior decision is not a basis to impose an increasing rate

structure in this proceeding.

398. This paragraph does not explain why a "streaming market that is rapidly

changing" would imply escalating rates over the forthcoming statutory period, other than to

hypothesize that "a rational record company" would demand such an escalation due to "the risk

ofwhat might occur." This vague theory finds no support in record evidence, and it does not

explain why a "rational" music service would not demand a rate decrease due to the same "risk,"

particularly in light of the substantial evidence that the current rates are too high for statutory

services to earn profits. See IHM FoF g 38-44. And, although Soundaxchange cites two

agreements containing escalating rate structures, Soundaxchange omits others, such as the

agreement, which do not provide for escalating rates over time. See IHM

Response FoF $ 397.

399. This paragraph summarizes Professor Rubinfeld's rate proposal, which should be

rejected for a number ofreasons set forth above and in iHeartMedia's Proposed Findings ofFact.

See generally IHM FoF Part V (explaining why the Judges should reject the benchmark rates

proposed by Professor Rubinfeld).

400. Professor Rubinfeld's interactivity adjustment is flawed for a number of reasons.

See generally IHM FoF Part V. Furthermore, the statements in this paragraph are conclusory

and provide no meaningful basis for accepting Professor Rubinfeld's interactivity adjustment. In
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402-403. iHeartMedia refers the Judges to NAB's response.

404. Professor Rubinfeld acknowledges that his assumption about the ratios of

subscription prices and royalty rates is not based on any evidence, such as "formal economic

analysis," "quantitative analysis," or "exact formulas," see Tr. at 2025:14-2026:11 (Rubinfeld),

and the available evidence demonstrates that ratios between subscription prices and royalty rates

differ significantly, both between interactive and noninteractive services and. among interactive

services. See IHM FoF $$ 278-281.

405.

55

particular, even assuming Professor Rubinfeld's adjustment, based only on subscription prices, is

an "apples-to-apples comparison," it has no meaningful economic relationship to royalty vates.

See IHM Response FoF $ 379.

401. The portions of the record cited in this paragraph do not establish that alternative

methods of adjusting for interactivity "are inaccurate and improper," do not discuss the use of

ARPU to adjust for interactivity, and do not discuss how "differences in business models could

mask or distort the value of interactivity." A more accurate measure of the relative value of

interactivity would be to compare average revenue per performance for interactive and

noninteractive services. See IHM FoF $ 285 (demonstrating that such a comparison would yield

an interactivity adjustment ofN, significantly higher than the 2.0 adjustment utilized by

Professor Rubinfeld). This method does not "mix apples and oranges," as SoundExchange

claims, but rather accounts for non-subscription revenues earned by both interactive and

noninteractive services. See Fischel/Lichtman WRT $$ 56-58, 69.
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that does not suggest that the ratio between these two figures should be assumed to be the same

across interactive and noninteractive services. See IHM Response FoF $ 404.

406. This paragraph claims that "data" shows a "correlation between consumer

subscription prices and licensing rates," but it does not cite any data regarding "licensing rates."

Rather, SoundExchange cites data regarding interactive subscription prices and the percentage of

total interactive service revenues represented by royalties. See Rubinfeld WRT Ex. 15 (SX Ex.

143). This is a different ratio (royalties to revenues) than the one about which Professor

Rubinfeld makes an assumption (royalty rates to subscription prices), and it does not compare

whether this different ratio is "the same in both interactive and noninteractive markets," which is

a key feature ofProfessor Rubinfeld's assumption. Rubinfeld WDT $ 169.

407. See response to Paragraph 400.

408-409. Comparing average revenue per user ("ARPU") for ad-supported

interactive and noninteractive services to derive an interactivity adjustment is improper because:

(a) the resulting ratio~ implies that ad-supported services should pay

, which is at odds with market data, see IHM FoF +284, 287; and

(b) using ARPV rather than average revenue perperformance fails to account for the fact that

"people who are on noninteractive services listen to a lot more music than people on interactive

services," Tr. at 3996:10-17 (Lichtman); see also IHM FoF Q 297-298 (evidence showing

disparity in intensity ofusage between interactive and noninteractive services).

410. See response to Paragraph 348.

411. SoundExchange cites no evidence to support the claims in this paragraph.

412. SoundExchange presents no economic evidence to support the assertion that

adding more features to Professor McFadden's conjoint survey "could have undermined [its]
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accuracy and reliability"; and, in any event, Professor McFadden acknowledged that omitting

features "that people care about" undermines a conjoint survey's accuracy and reliability because

it fails to "duplicat[e] the market experience," which "is the bottom line" of a conjoint analysis.

Tr. at 914:14-915:12 (McFadden). Professor McFadden admitted that he "certainly intended to

include [in his survey]... all of the features that the consumers ofmusic streaming services are

likely to value." Tr. at 916:8-12 (McFadden). Nevertheless, Professor McFadden failed to

include high audio quality and social networking functionality as features in his conjoint survey,

despite the fact that documents he purportedly relied upon (but admittedly never read)

demonstrated that both features are important and valuable to consumers of digital music

services. See, e.g., id. at 922:2-941:7 (McFadden); Time, 13 Streaming Music Services

Compared at 1 (IHM Ex. 3646) ("maximum streaming quality" is one of four key features "most

are looking for when weighing options"); Master's Thesis, 8'illingness io Payfor Music

Streaming Systems at 27 (IHM Ex. 3647) ("The sound quality of the streamed music... is found

to have a positive influence on [willingness to pay]." (citing empirical study)); id. at 38 (one

attribute "important in assessing [music streaming system] quality" is "[t]he ability to share

music with contacts"); CNBT, Much Music Service Should You Use? at 4, 7 (IHM Bx. 3645)

(describing social networking features of Spotify and Rdio).

Professor McFadden did not do an adequate job determining the completeness of the
features he surveyed. He admitted that he did not talk to any record labels before conducting his
survey, and he did not know whether his staff did. See Tr. at 940:2-6 (McFadden). He likewise
did not review any documents produced by licensee services before conducting his survey and
did not know whether his staffdid. See Tr. at 940:7-13 (McFadden). Indeed, the only basis for
his assertion that no important features were left was an interview ofnine individuals who took
his pretest. Tr. at 920:5-10 (McFadden).
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Professor McFadden also failed to include other important and valuable features, such as

exclusive content available on webcasting services, again despite the fact that the sources he

purportedly relied upon noted that these features were "found to have a positive effect on

consumers'TP [willingness to pay] for MSS [music streaming systems]." Willingness to Pay

for Music Streaming Systems at 3 (IHM Ex. 3647); see also, e.g., Tr. at 5408:7-5409:14 (Frear)

(testifying "exclusive content... differentiates a service in a way that will set the hook, so to

speak, in the sail to get people to pay").

413. SoundExchange rites no evidence in support of its arguments in this paragraph,

and so they should be disregarded. Moreover„SoundExchange's claim that "high audio quality

and social networking functionality are features ofboth interactive and noninteractive streaming

services" is misleading and contradicted by record evidence, as set forth below. See IHM

Response FoF $$ 414-415. Furthermore, the final sentence of this paragraph constitutes

improper new analysis that the Judges excluded when SoundExchange attempted to elicit it from

Professor Rubinfeld at the hearing. See Tr. at 1803:8-1804:8 (Rubinfeld),

414. SoundExchange's claims about audio quality in this paragraph are misleading and

inaccurate. Although the Pandora website describes 192 kilobits per second (kbps) as

'"[p]remium audio quality," Tr. at 6192:1-6 (Fleming-Wood), the music trade press calls that

"moderate" quality because it is only 60 percent as good as the premium 320 kbps audio quality

offered exclusively by subscription interactive services like Beats Music, Google Play, and

Spotify, see 13 Streaming Music Services Compared at 1-2 (IHM Ex. 3646); see also Willingness

to Payfor Music Streaming Systems at 14 (IHM Ex. 3647) (calling 160 kbps "Medium" sound

quality and 320 kbps "High" sound quality). Also, audio streamed at 192 kbps is relatively

"premium" for Pandora, which offers that level of audio quality only on its $4.99/month Pandora
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One subscription service, but Pandora offers a much lower level of audio quality (128 kbps) on

its free, ad-supported service. See Tr. at 6192:1-6 (Fleming-Wood); Rubinfeld WDT $ 208 n.125

(quoting Pandora website). Indeed, Professor Rubinfeld emphasized that high-quality audio is a

feature that differentiates premium interactive services from free noninteractive services. See,

e.g., Rubinfeld WDT $ 207 ("Spotify, like most other 'interactive'ervices, charges $9.99 per

month for its paid version, which provides improved audio quality, cached downloads, and ad

&ee services on all devices." (emphasis added)); id. $ 208b ("Most importantly, upgrading to the

paid service provides more incremental benefits to a listener on a service such as Spotify

compared to Pandora.... Spotify's premium service provides substantially better audio quality

than its free service and substantially better audio quality than Pandora 's paid service."

(emphasis added)).

Although in this paragraph SoundExchange cherry-picks iTunes Radio, the only

noninteractive service that offers 256 kbps audio quality, that offering is not representative of the

overwhelming majority ofnoninteractive listeners who use free services like iHeartRadio and

Pandora that offer significantly lower audio quality (generally 128 kbps). See Rubinfeld WDT

$ 208 n.125 (quoting Pandora website); l3 Streaming Music Services Compared at 1-2 (IHM Ex.

3646). SoundExchange's claim that "it would have been impossible" to survey the value of

"multiple tiers" of audio quality is unsupported by any record evidence, and is contradicted by

Professor McFadden himself, who testified that using varying "levels" for each "attribute" is an

essential feature of conjoint analysis. See McFadden WDT $ 13 ("By changing the levels... the

researcher can determine the relative importance that consumers place on each of the

attributes."); id. $ 15 ("[C]onjoint analysis can reveal consumer sensitivity... obscured in real

supermarket data because there is insufficient variation in... attribute levels."); id. $ 25 ("The
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levels of features" were set "to provide suitable variation in plans to ascertain the values that

respondents place on various features.").

415. SoundExchange's claims about social networking functionality in this paragraph

are also misleading and inaccurate. Although Pandora offers limited social networking

functionality (e.g., sharing a station on Facebook), see Tr. at 6129:23-6130:6 (Fleming-Wood),

the record shows that there are varying levels of social networking functionality, and again

interactive services offer the greatest such functionality, including the ability to "follow" and

select other users'usic on demand, within the music service itself, see, e.g., 13 Streaming

Music Servi ces Compared at 4 (IHM Ex. 3646) (comparing "robust social networking feahues"

of Rdio with "conventional social networking options" of Spotify); Which Music Service Should

You Use? at 10 (IHM Ex. 3645) (noting Rhapsody's "social elements" are "not as tightly

integrated as what you can 6nd in some other services"); id. at 4 ("[W]hen I open my Spotify

desktop app, more than 50 ofmy Facebook friends are actively using it."); id. at 7 (On Rdio's

subscription service, "[y]ou can check what's in 'heavy rotation,'oth among friends and all

Rdio users" and "follow other people and see what kind ofmusic they'e listening to.");

Willingness to Payfor Music Streaming Systems at 14 (IHM Ex. 3647) ("[0] ften it is possible to

share music with contacts directly within the environment of the [music streaming system].").

Thus, it is not a simple matter of adding "the missing attribute... to both sides of the ratio."

Rather, as Professor McFadden testified, a conjoint analysis must incorporate varying levels of

each attribute — to the extent different levels are offered in the marketplace — to provide

enough variation to ascertain respondents'elative values. See McFadden WDT $ 25.
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416-417. These paragraphs introduce the section that follows and cite no evidence.

No response is required. As set forth below, however, SoundExchange's assertions about

Professor Hauser's qualitative study are unfounded. See IHM Response FoF $$ 418-424.

418-419. Both Professor Hauser and Professor McFadden agree that the goal of

conjoint analysis is to discern real-world decision-making. See McFadden WDT $ 13; Tr. at

5592:2-5 (Hauser). And, as Professor Hauser explained, consumers have varying degrees of

familiarity with the features of streaming services. See Tr. at 5598:18-22 (Hauser). It does not

follow, however, that Professor Hauser's study "demanded a higher level of feature

comprehension than consumers have in the real world."

Professor Hauser's study tested whether respondents'omprehension of features was

consistent — both among respondents and between respondents and Professor McFadden-

because substantially diverging interpretations of the same feature renders any conjoint analysis

of survey data unreliable. See, e.g., Hauser WRT $$ 42-45; Tr. at 5587:5-16 (Hauser). Also,

ongoing consumer use "is extremely important to the revenue models" of streaming services, and

therefore Professor McFadden needed to ensure that his survey respondents understood features

"at th[e] level that someone would understand after they had used the service," not just as they

would understand those features by reviewing online marketing materials. Tr. at 5586:11-5587:4

(Hauser) (emphasis added).

To use an example offered by Professor Hauser, if a website advertised a "gold watch,"

and one wanted to know how much a consumer valued that watch, the consumer would need to

understand whether "gold watch" meant "solid gold" or merely "gold-plated" because those two

understandings would lead to "very different" valuations. See Tr. at 5587:8-16 (Hauser). These

potential comprehension pitfalls are precisely why thorough pre-tests — dry-run surveys testing
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respondent comprehension before a survey is put "into the field" — are critical to the reliability

of a conjoint survey. See, e.g., Tr. at 5568:1-6 (Hauser) ("The rule of thumb is when... nobody

is confused, that is when you put your survey into the field."); Hauser WRT gtt 32-33, 46.

Professor McFadden's pre-test (or "pilot survey," as he called it) was not thorough: He "found

problems, attempted corrections, but did not pretest his corrections," Hauser WRT tt 46, and

therefore "he did not remove any of the confusion," Tr. at 5570:18-19 (Hauser). Due to

Professor McFadden's insufficient pre-testing, the feature descriptions in Professor McFadden's

survey were confusing to respondents and failed the aforementioned basic tests of

comprehension consistency, thereby rendering his survey data unreliable. See, e.g., Hauser WRT

$ 98 (noting "32 respondents [60 percent] had wide-ranging interpretations of the meaning [of

music tastemakers]"); id tt 132 ("[R]espondents completed a vague description of [advertising]

with their own varied experiences and expectations."); id. $ 134 (noting "considerable

heterogeneity in the manner in which respondents interpret features").

Other evidence, such as the high dropout rate of Professor McFadden's survey

respondents, is consistent with this substantial confusion. See id. gtt 11, 56-59; see also id. $ 10

("Professor McFadden's survey relied on complicated feature descriptions that were long,

overlapping, and jargon-heavy."). Indeed, Professor McFadden himself admitted, at least for

teenagers taking his survey, that the "high attrition rate among teens is alarming to me as well as

to Professor Hauser," Tr. at 898:7-10 (McFadden), and he had "no scientific basis for knowing

whether [this observed attrition] is [an] unusually high attrition rate among teens or not." Tr. at

899:6-8 (McFadden); Tr. at 899:11-13 ("It's high enough that I would worry about it. I think Dr.

Hauser is right in pointing it out....").
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420. This paragraph mischaracterizes Professor Hauser's qualitative study as a

"memory test" and improperly relies upon Professor McFadden's late-filed "supplemental"

testimony, which is not in evidence and should be stricken for the reasons discussed in

iHeartMedia's motion on that subject.'rofessor Hauser's study was not a "memory test"

because no memorization of any kind was required. Rather, "study respondents were allowed to

go back to prior pages of the questionnaire," which gave them "the time to literally're-view'etails

of the survey, provid[edj them time to digest the information," and "put[] an emphasis on

providing true thoughts rather than on remembering correctly." Hauser WRT $ 64; see Hauser

Qualitative Study Questionnaire at D-1 (IHM Ex. 3128) ("During the discussion, the respondent

is allowed to go back to the web survey to review or look up information.").

Interviewers were instructed, however, not to encourage or discourage respondents from

going back to look up information, but rather to leave it to respondents'iscretion, which

replicated the experience of Professor McFadden's survey. See Hauser Qualitative Study

Questionnaire (IHM Ex. 3128) at D-1; Tr. at 5600:11-14 (Hauser). Furthermore, a review of

Professor Hauser's questionnaire shows that his study did not "simply... ask[] respondents to

repeat what they had seen on a previous screen." Most ofProfessor Hauser's questions did not

require the participants to refer to the text of the survey questions at all. See, e.g., Hauser

Qualitative Study Questionnaire (IHM Ex. 3128), at D-2 to D-4, D-8, D-10 ("Is there any

additional information or different words or phrases that would help you understand the

instructions better?"); id. at D-5, D-6, D-9, D-11 ("How easy or difficult did you find this

exercise to answer? Why do you say that?"); id. at D-6, D-9, D-11 ("How did you go about

'ee iHeartMedia, Inc.'s Motion to Strike SoundExchange, Inc.'s "Supplemental
Testimony" of Professor Daniel R. McFadden (June 9, 2015).
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making your choices on the prior screens?"). And, for those questions that did refer to specific

words or phrases, the words or phrases were embedded in the questions themselves. See, e.g., id.

at D-6 ("Could you tell me in your own words what the term Playlist Method means to you?");

see also Tr. at 5601:9-15 (Hauser) (explaining his "methodology" as "continually probing" and

"helping the respondent, as best they can... to encourage that respondent in a comfortable

manner to describe what they understand").

421. The trademark cases cited by SoundExchange are irrelevant to the reliability of

Professor Hauser's qualitative study because they involved surveys completely different from

Professor Hauser's study. In the Starter Corp. case, the interviewers showed respondents a

display of two shoes, but then "[t]he display was... covered with a cloth," and respondents were

asked to "identify the names of the shoes" they preferred. Starter Corp. v. Converse, Inc., 170

F.3d 286, 296-97 (2d Cir. 1999). In the Instant Media case, respondents were shown a version of

Instant Media's website, which displayed the mark at issue ("I'M") and Instant Media's name,

and they were then asked what company they believed put out the software bearing the "I'M"

mark, which the court observed "is indicative of nothing beyond the survey participant's ability

to remember the I'M mark presented to them at the beginning of the survey." Instant Media, Inc.

v. Microsoft Corp., No. C 07-02639, 2007 WL 2318948, at *14 (N.D. Cal. Aug. 13, 2007). Both

surveys were performed for a different purpose than Professor Hauser's study, using highly

superficial methodologies, and both surveys focused solely on what respondents were able to

recall, as opposed to probing what they understood. Therefore, neither survey bears any

resemblance to Professor Hauser's qualitative study.

422. Professor Hauser, a leading expert on incentive alignment in consumer surveys,

explained that in order for an incentive alignment to be successful, "a respondent must
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understand the incentive-alignment instructions, the instructions must be complete on all

important elements, and they must reflect how choices are made among real music services."

Hauser WRT $ 19. Therefore, Professor Hauser's qualitative study tested whether respondents

misunderstood or misinterpreted the incentive offered to them, which consisted of a combination

of a VISA gift card and a gift card to a streaming music service. Seeid. $ 70; McFadden WDT

$ 36. For example, he asked respondents: "If you were presented with these options and had to

spend your own money, would you choose the same options?" See Hauser Qualitative Study

Questionnaire (IHM Ex. 3128) at D-13. Questions like these probed the validity of Professor

McFadden's survey because they tested whether respondents were revealing their true

preferences. See Hauser WRT $$ 76-78; see also McFadden WDT $ 36 ("In conjoint surveys, it

is important... to ensure [respondents] accurately reveal their preferences."). Likewise,

Professor Hauser tested whether respondents understood the language of Professor McFadden's

incentive alignment by asking them what they expected to get for completing the survey and how

they believed their choices could impact their compensation. See Hauser Qualitative Study

Questionnaire (IHM Ex. 3128) at D-2. This only required respondents to describe the basic

relationship between the VISA gift card and the streaming music service gift card and relate it to

their choices in the survey, Hauser WRT $ 85, not to "understand the precise mechanics ofhow

an incentive alignment operates," as SoundExchange claims."

Professor Hauser's study showed clear evidence of confusion among respondents

regarding the incentive alignment, with only 17 percent of respondents understanding the

" For example, a respondent was coded as understanding the incentive alignment based
on the following response: "Of the $30 gift, a proportion of that will go towards the plan that it
ultimately chooses for you, or that I choose." Hauser WRT $ 85.
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incentives in Professor McFadden's survey. See Hauser WRT $$ 79-89; Hauser WRT Exhibit 2

(IHM Ex. 3134). Notably, SoundExchange cites no evidence that Professor McFadden's survey

respondents understood the incentive alignment, likely because Professor McFadden failed to

pre-test his incentive alignment. See Hauser WRT g 46-52; see also McFadden WDT $ 41

(describing his "pilot survey").

423. Neither this paragraph nor Paragraph 424 is supported by any evidence. Rather,

both rely only on Professor McFadden's untimely "supplemental" testimony, which was never

entered into evidence and should be stricken for the reasons discussed in iHeartMedia's motion

on that subject.'urthermore, SoundExchange's assertion that participants'elf-perception of

understanding equates to actual understanding fundamentally misunderstands the purpose of

Professor Hauser's study, which was to test objective understanding, not subjective

understanding. A respondent who displays an objectively incorrect understanding (e.g., 1 + 2 =

7), but nevertheless feels subjectively confident that he understands correctly, does not actually

understand correctly. See Hauser WRT $ 139 ("[A] respondent who provided a confident,

incorrect answer would be classified as 'does not understand.'"). For example, one respondent

asked to describe "Available Library Size" responded confidently (but incorrectly) that it means

"how much space is available to store your music." See Videotaped Interview of Christopher N.

(IHM Ex. 3133) at 00:36-1:45. If this person were to then answer a close-out question in

Professor Hauser's qualitative study by opining that he did not find the survey confusing, that

would not change the fact that he did not, in fact, understand the feature as described or intended

by Professor McFadden. For that reason, Professor Hauser explained that the answers to these

'ee iHeartMedia, Inc.'s Motion to Strike SoundExchange, Inc.'s "Supplemental
Testimony" ofProfessor Daniel R. McFadden (June 9, 2015).



PUBLIC VERSION

remaining close-out questions could only increase, not decrease, the amount of observed

confusion. See Tr. at 5614:11-15, 5633:4-5634:18 (Hauser) (explaining tabulation of additional

close-out questions "would have shown additional confusion" and "we sort of didn't want to pile

on").

424. SoundBxchange's claims in this paragraph are unfounded. Professor Hauser

twice reported the responses to Question 34 in his written testimony, stating that "seven

respondents (13 percent)," including respondents who understood the incentive alignment,

"stated that they would not, or would probably not, have chosen the same options" if they were

spending their own money. Hauser WRT $ 89; see also id. $ 76 n.82 (same). This 6gure does

not indicate a "robust and effective" incentive alignment, as Professor McPadden's untimely

testimony claims, because the question was "one-sided" and "purposefully biased toward a'yes'nswer,"
and thus 13 percent ofrespondents answered "yes" "fd]espite this bias." Hauser WRT

$ 89.

425. See responses to Paragraphs 320-321.

426. See responses to Paragraphs 427-430.

427-428.

429. The

See responses to Paragraphs 329-330.

cited in this paragraph is not for "Rdio's &ee radio

service," but
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430. The iTunes Radio service is not DMCA-compliant, and therefore is not a

noninteractive service, as SoundExchange claims. See IHM FoF Q 352-355. Furthermore, the

iTunes Radio service does not offer simulcasting, and the cited falls

well below SoundExchange's proposed benchmark of 55 percent ofrevenue. See also IHM

Response FoF $ 326.

431.

, and such a broad revenue definition could not feasibly be applied to simulcasting.

See IHM FoF $ 436. Professor Lys's reliance on individual agreements that "allow for a tailor-

made definition ofrevenue," cannot be universally applied to all music services over a five-year

term, which would need to be true of any aspect of the statutory licensing regime. See id. $ 440.

Furthermore, SoundExchange's claim that a broad revenue definition would prevent

'YeshufQing" of revenue is undermined by its other assertion that its rate proposal permits

services significant "discretion" to allocate revenue. See SX FoF $ 439.

432. The only agreement in evidence between Warner and a noninteractive service

(iHeartMedia)

. See IHM FoF $ 439.

433. Pandora broadcasts only music. See, e.g., About Pandora (SX Ex. 2296).

Therefore, its agreement with Merlin had no reason to craft a definition ofrevenue that could

apply to all webcasting services, including simulcast services and others that play non-music

content. Cf. Lys WDT $$ 45-46 (noting "[a] negotiated agreement can be tailored to the specific
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business model adopted by a service," while "[t]he statutory license, however, is not limited to

any particular business model").

434. iHeartMedia refers the Judges to Pandora's response.

435. SoundExchange's analogy to a multiple-element sale does not address the reality

that its proposed "Fair Method ofAllocation" has no basis in generally accepted accounting

principles and, lacking any uniform principles, would lead to intractable and costly disputes

regarding what is "fair" or "reasonable" in any given circumstances. See IHM FoF $ 437.

436. iHeartMedia refers the Judges to Pandora's response.

437. SoundExchange selectively cites testimony from Professor Weil, but ignores

testimony from the same colloquy in which Professor Weil made clear that accountants "are

never called upon to [allocate revenue] in a fair way," and he is confident" that relying on a

"Fair Method ofAllocation" would leave parties "mired in litigation," and therefore

SoundExchange's revenue allocation proposal "won't work." Tr. at 3955:3-3956:24 (Weil).

438-439. See responses to Paragraphs 435 and 437.

440-441.

442-486.

iHeartMedia refers the Judges to Pandora's and NAB's responses.

iHeartMedia refers the Judges to Pandora's and NAB's responses.

However, regardless ofhow the Judges resolve the question whether $ 114(f)(2)(B) requires the

Judges to assume that the willing buyer and willing seller exist in an effectively competitive

hypothetical market, the record here confirms that record labels — the willing buyers in the

hypothetical market — do, in fact, compete with other record labels for additional spins on

statutory services to obtain both incremental revenue and increased promotion. See IHM

Response CoL Part III; IHM FoF Part III.

487. This is an introductory paragraph to which no response is required.
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488-489. See responses to Paragraphs 806-832.

490-493. The iTunes Radio service is not DMCA-compliant, and therefore is not a

noninteractive service. See IHM FoF g 352-355; see generally IHM FoF Part VI; IHM

Response FoF $$ 939-1014.

494-495. The so-called Section III.E services are not DMCA-compliant, and

therefore are not noninteractive services, as SoundExchange claims. See IHM FoF Q 401-416;

see generally IHM FoF Part VII; IHM Response FoF $$ 1015-1033.

496-499. No record label witness provided any information about any label's

finances, let alone information that identified the recurring 6xed costs" SoundBxchange claims

its rate proposal is designed to cover. See IHM Response FoF $ 250. Moreover, the ability of

record labels to recover any particular level of costs, fixed or otherwise, is not relevant to setting

the statutory rate. See IHM CoL Part V. That is particularly true where, as here, any reduction

in record label revenues has not been caused by webcasting, see IHM FoF Q 79-85, and the

record labels'rofit margins on digital music are enormous, see id. $$ 64-78. Moreover,

SoundBxchange's own witness conceded that record labels could "certainly dial back [their]

fixed costs." Tr. at 6065:15-6068:1 (Talley); see IHM Response FoF $$ 175-195.

500. SoundExchange cites no evidence to support the claims in this paragraph, which

purports to summarize the preceding discussion.

501-503. SoundBxchange cites no evidence to support its assertion in these

paragraphs that its rate proposal is "conservative," and the record proves otherwise. The per-

play rates SoundExchange proposes are nearly double the per-play rate that services accounting

for approximately 80 percent of the webcasting market are currently paying. See IHM FoF

g 10, 39-44. And, SoundBxchange's proposal would be an increase over current, much higher,
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statutory rates, even though the substantial number ofnegotiated licensing agreements between

labels and statutory services confirms that current statutory rates are "too high." See Rubinfeld

WDT $$ 90, 143; Rubinfeld WRT $$ 206, 214. Furthermore, given the evidence ofwidespread

industry failures and financial problems in webcasting, a statutory rate that would substantially

increase the royalties incurred by webcasters is not financially feasible or sustainable. See IHM

FoF fj$ 33-45, 55-59.

RESPONSE TO PART VHI — PANDORA'S RATE PROPOSAL

504-747. iHeartMedia refers the Judges to Pandora's response.

RESPONSE TO PART IX — iHEARTMEDIA'S RATE PROPOSAL

748-753. These paragraphs contain a summary of the remainder ofPart IX of

SoundBxchange's Proposed Findings ofFact. iHeartMedia refers the Judges to iHeartMedia's

responses to paragraphs 754 through 867.

754.

, but the structure of all of these

agreements is the same: in each case, a record label lowered its rates in exchange for a higher

volume ofplays on iHeartRadio. The fact that Professor Fischel's analysis shows

— earning per additional play,

as opposed to per additional play — demonstrates only that iHeartMedia's rate proposal

of per performance is at the high end of the rates supported by the economic evidence.

See also

13

'n footnote 23, SoundHxchange asserts that Apple's agreements with Sony and
Universal are between a noninteractive webcaster and a major record label. However, Apple is
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755. Admitted.

756-759. These paragraphs and footnotes 24 and 25 purport to describe the terms of the

iHeartMedia-Warner Agreement and contain a summary ofparagraphs 806-832 of

Soundaxchange's Proposed Findings ofFact. iHeartMedia refers the Judges to Section III.B.1

of iHeartMedia's Proposed Findings ofFact, which sets out the terms of the iHeartMedia-Warner

Agreement; iHeartMedia's responses to paragraphs 806-832; and the iHeartMedia-Warner

Agreement (SX Hx. 33).

iHeartMedia agrees that Warner entered into the iHeartMedia-Warner Agreement

because See IHM FoF Q 191-193;

iHeartMedia also agrees that the iHearMedia-Warner Agreement included

. See IHM FoF g 179-181; FischeVLichtman

WDT $ 38 8r, n.34. In the event that Congress were to impose a 2.35 percent royalty on

terrestrial radio — as the U.S. Government Accountability Of5ce considered in a 2010 report—

See U.S. Gov't Accountability Of6ce, GAO-10-826,

not a noninteractive webcaster because iTunes Radio does not qualify as a statutory service. See
IHM FoF Part VI.A.
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Telecommunications: The Proposed Performance Rights Act Would Result in Additional Costs

for Broadcast Radio Stations and Additional Revenuefor Record Companies, Musicians, and

Performers at 41-42 (August 2010) available at http://www.gao.gov/assets/310/308569.pdf

(considering rates of from 2.35 to 13 percent and estimating total industry payments, based on

those rates, at $257 million to $ 1.3 billion).'

See IHM FoF $ 181.

760. SoundExchange acknowledges Professors Fischel's and Lichtman's testimony

that the compensation paid for the erst "bundle" ofplays covered by the iHeartMedia-Warner

Agreement was "directly affected by the existing statutory rate," Fischel/Lichtman WDT $ 48,

but ignores their testimony that the compensation paid for the second "bundle" of additional

plays covered by the iHeartMedia-Warner Agreement was "not directly influenced by the

existing statutory rate, because absent the agreement, iHeartMedia wouldn't play them and

Warner wouldn't receive any compensation for them," id. $ 48. By focusing their attention on

the second "bundle" of additional plays, Professors Fischel and Lichtman are "able to get market

data ofwhat market participants thought, uninfluenced by the statutory rate." Tr. at 5317:10-13

14
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(Fischel); see also IHM FoF Part III (describing Professors Fischel and Lichtman's incremental

analysis, which isolates and removes the shadow of the statutory license from the

iHeartMedia-Warner Agreement and iHeartMedia's agreements with 27 independent labels, as

well as the shadow of the Pureplay rates &om the Pandora-Merlin Agreement); Fischel/Lichtman

WRT tttt 84-88 (similar). In using these agreements as benchmarks, it is unnecessary to make the

complicated and highly speculative adjustments that Professor Rubinfeld must use in order to

attempt to adjust the rates in interactive service agreements.

761. See response to paragraph 760. SoundExchange fails to acknowledge that

iHeartMedia pays the higher NAB rates, not the Pureplay rate, to record labels in the absence of

a direct deal. Consequently, in evaluating any deal, iHeartMedia would — and, in fact, did—

SoundFxchange's suggestion that Warner entered into the iHeartMedia-Warner

Agreement in order to encourage iHeartMedia to compete with Pandora and prevent Pandora

from taking advantage of the Pureplay rates "to grow unfettered" is not supported by citation to

any testimony or evidence. The testimony and evidence SoundExchange cites in this paragraph

is unrelated to either Warner's or iHeartMedia's views regarding competition with Pandora at the

time of the iHeartMedia-Warner Agreement. See

. In any event, such a strategy

would be counterproductive: By offering iHeartMedia a lower rate, Warner facilitated more
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growth by a service paying a below-CRB rate and did not prevent Pandora &om taking

advantage of the Pureplay rates.

762. Admitted. For clarity, iHeartMedia paid the NAB rates.

763. SoundExchange quotes selectively from the testimony of Bob Pittman,

iHeartMedia's CEO, ignoring his testimony that the compensation formula in the iHeartMedia-

Warner Agreement could be replicated across the industry. See

. See Tr. at 2692:2-25 (Shapiro)

(disagreeing that steering towards the record label that provides the lowest rates is a "first

mover" advantage; "steering towards one supplier who gives you a better deal, that'

competition, period"). Indeed, the record is replete with evidence that record labels compete on

price to get a greater share of the plays on noninteractive services such as iHeartRadio and

Pandora, and would do so to a greater extent in the absence of the statutory license. See IHM

FoF $$ 203, 204; Fischel/Lichtman WRT $ 90.
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The fact that it is impossible for a single rioninteractive service to increase every record

label's share ofplays at the same time is precisely what makes deals that incentivize steering—

such as the iHeartMedia-Warner Agreement, HeartMedia's 27 agreements with independent

record labels, and the Pandora-Merlin Agreement — attractive to record labels. See IHM FoF

gtt 203, 204; Fischel/Lichtman WRT $ 90; Lexton WRT tt 36 ("Steering is a particularly

important benefit because it cannot be replicated across the market.").'64-765.

See response to paragraph 760. There is no evidence to support

SoundExchange's assertion that the potential use of direct license agreements in this proceeding

has ever taken precedence over business concerns for iHeartMedia. To the contrary, the very

testimony from Mr. Cutler that SoundExchange quotes at length debunks SoundExchange's

accusation,

. Without

any evidence to support its accusation, SoundExchange resorts to insinuation based on the timing

of iHeartMedia's retention of Professors Fischel and Lichtman. If SoundExchange had asked

Professors Fischel and Lichtman at their depositions or at the hearing when they Grst learned of

Of course, similar deals could still proliferate in any number ofways. One service
could make similar deals with a large group of record labels, but less than the full universe of
record labels, at roughly the same time (as iHeartMedia has done). Multiple services could make
similar deals with some of the same record labels at roughly the same time (as Pandora and
iHeartMedia have done). Or, one service could make similar deals with the full universe of
record labels at different times (as might happen over time).

16
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the iHeartMedia-Warner Agreement and of iHeartMedia's Case projections, it

would have learned that their economic analysis followed, and did not influence, the business

deal.

77

766. Admitted. However, iHeartMedia's proposed rate of $0.0005 per performance is

much less of a departure from the Pureplay rates currently paid by Pandora, which represents

approximately three-quarters of the statutory webcasting market. See Tr. at 5315:12-8 (Fischel)

("We are focusing on the CRB rate... but if you compare our proposal to the existing pureplay

rate for non-subscription pureplay performances, the departure is much less,"); Blackburn WDT

$ 23 & Table 2. If anything, it is SoundExchange's proposed rate that is a departure from the

existing rates paid in the market„as it would roughly double the rates that Pandora currently pays

but that have left it — and every other webcaster — unable to earn a profit. See IHM FoF

767. SoundExchange quotes selectively 6om Professor Fischel's testimony, excluding

his testimony that he and Professor Lichtman are "confident" that the economic evidence shows

that, ifunconstrained by government regulation, willing buyers and willing sellers would

negotiate royalty rates of approximately $0.0005 per performance. Tr. at 5314:21 (Fischel);

Fischel/Lichtman WDT $ 11.

768. SoundExchange ignores or misunderstands Professors Fischel and Lichtman's

incremental analysis of 29 agreements, which requires the plays covered by each deal to be

divided into two "bundles" — plays that would have occurred in the absence of the deal and

additional plays that would not have occurred but for the deal. Professors Fischel and Lichtman

do not contend that the $0.0005 rate appears on the face of the agreements, and it is not a

criticism of their analysis that these rates do not appear there.
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769. During the hearing, Professors Fischel and Lichtman were each qualified as

experts in economic analysis with no objection &om SoundExchange. See Tr. at 5306:24-5307:3

("Mr. Hansen: We offer Professor Fischel as an expert in economic analysis and valuation. Mr.

Klaus: No objection. Chief Judge Barnett: Professor Fischel is so qualified."); Tr. 3977:22-25

(Lichtman) ("Mr. Hansen: We offer Professor Lichtman as an expert in economic analysis.

Chief Judge Barnett: Hearing no objection, Professor Lichtman is so qualified."); see also

Fischel/Lichtman WDT at $$ 1-8 (describing Professors Fischel's and Lichtman's

qualifications). SoundExchange's belated attempt to impugn their qualifications as experts to

offer opinions in support of iHeartMedia's rate proposal should be rejected.

SoundExchange fails to acknowledge that Professor Katz testified that conducting an

incremental analysis, as Professors Fischel and Lichtman did, is the "right way" to analyze

iHeartMedia's agreements. Tr. at 2879:5-14 (Katz) (" [T]he iHeart experts take the position that

you want to focus on the margin payments, and I believe that is, in fact, how economists think is

the appropriate way to think about payments. So I believe thatfocusing on what they calculate

at the marginal rate is the right way to do it." (emphasis added)).

770. SoundExchange claims that Professor Fischel made certain assumptions about

iHeartMedia's expectations concerning the iHeartMedia-Warner Agreement. This is false, and

SoundExchange cites no evidence to support its assertion. In fact, Professor Fischel did not

make any assumptions; rather, he used

and projections

that incorporate the parties'ontemporaneous expectations and assumptions about the future.

See IHM FoF $ 183; Fischel/Lichtman WDT $ 40 k, n.42 ("We understand that these projections

reflected iHeartMedia's best estimates at the time they were made, that these projections were
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presented to iHeartMedia's Board ofDirectors."); Tr. at 5322:5-5323:5 (Fischel) (similar).;

17

771. This paragraph purports to describe Professors Fischel and Lichtman's

incremental analysis of the iHeartMedia-Warner Agreement. For a complete description of this

analysis, iHeartMedia refers the Judges to Part III of iHeartMedia's Findings ofFact, Professors

Fischel and Lichtman's WDT, and Professor Fischel's testimony at the hearing.

772. SoundExchange correctly characterizes the math required for Professors Fischel's

and Lichtman's incremental analysis as "simpl[ej," but fails to acknowledge that Professors

Fischel and Lichtman analyzed all the terms of the iHeartMedia-Warner Agreement in their

testimony. See Fischel/Lichtman WDT $tt 33, 38, 39; Fischel/Lichtman WRT $$ 99-101.

773. See response to paragraph 768. SoundExchange is correct that the amount of

incremental revenues and performances are important inputs in Professor Fischel's analysis. But

it is not a criticism of Professor Fischel's analysis (or any other economic analysis) to say that, if

the inputs change, the result will change. Indeed, Professor Rubinfeld's conclusions are sensitive

to the assumptions he made. See Fischel/Lichtman WRT $ 67.

774-775. SoundExchange compares the iHeartMedia-Warner Agreement to a "buy

one, get one free" deal on ice cream cones, but the analogy is inapt. See IHM FoF $ 202;~
'n footnote 28, SoundExchange incorporates by reference its erroneous argument that

the Judges should assess proposed benchmark agreements based on actual performance under the
agreements, rather than the expectations of the parties at the time they entered those agreements.
iHeartMedia explains elsewhere the errors in that approach. See IHM FoF hatt 196-197; IHM
CoL Part I; IHM Response CoL Part I,
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Judge Strickler's colloquy with Professor Fischel during the hearing demonstrates that

that the ice cream cone analogy is misguided because it fails to account for the unique feature of

this proceeding — namely, that the Judges are tasked with determining the rate to which a

willing buyer and willing seller would agree in the absence of the statutory rate using market
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deals that stand partially in the shadow of the statutory rate. In Judge Strickler's hypothetical, a

central planner sets a government mandated price of $ 1 for the first ice cream cone a consumer

buys and ice cream vendors strike deals with consumers where they sell two ice cream cones for

$ 1.05. See Tr. at 5368:18-5370:25 (Fischel).

Professor Fischel testified that, under those circumstances, if one's objective was to

"come up with the price of ice cream cones in the absence ofwhat the central planner has

dictated,... then you would disregard what the central planner decreed because the whole

purpose of the exercise is to figure out what the price of ice cream cones would be between

willing buyers and willing sellers in the absence of the central planner" and look for "evidence of

what market participants were interested in buying or selling ice cream cones would transact for

if the central planner didn't exist" — which is precisely what Professor Fischel's incremental

analysis accomplishes. Tr. at 5368:18-5370:25 (Fischel). Whether Professor Fischel's

incremental analysis would fully apply, depends on whether customers are always going to buy

the first ice cream cone regardless of the price of the second. If so, then $0.05 is the market price

for ice cream cones.'fnot, it is still apparent that the price the central planner has set for ice

cream cones is far too high. If consumers were willing to pay $ 1 for the second ice cream cone,

vendors would not offer two ice cream cones for $ 1.05.

776. Professor Fischel's incremental analysis applies to all 29 of the in-market deals

between noninteractive services and record labels that are the best available benchmarks for the

Judges to use. See IHM FoF $$ 10-14 (explaining that, in choosing benchmarks, evidence of

in-market transactions is superior to evidence of transactions in other markets). Apple's iTunes

18 This example requires one to set aside the fact that a person has — at some point—
diminishing marginal utility from ice cream.
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Radio is not a statutory service and is a poor benchmark for a host of other reasons. See IHM

FoF Part VI. If, however, Apple's service was a statutory service and avoided all the other

limitations that make it a poor benchmark, Professor Fischel's incremental analysis could

certainly be applied to it, although doing so would require evidence ofwhat Apple would have

done with iTunes Radio in the absence of a direct license. That information was not available.

777. SoundExchange fails to acknowledge that Professor Katz testified that conducting

an incremental analysis, as Professors Fischel and Lichtman did, is the "right way" to analyze

iHeartMedia's agreements. Tr. at 2879:5-14 (Katz) ("[T]he iHeart experts take the position that

you want to focus on the margin payments, and I believe that is, in fact, how economists think is

the appropriate way to think about payments. So Ibelieve thatfocusing on what they calculate

at the marginal rate is the right way to do it.") (emphasis added). Professors Fischel, Lichtman,

and Katz are all consistent with

See IHM Response FoF $ 789.

Although Professor Shapiro did not conduct an incremental analysis of any deal, he

agreed with Professor Fischel that the Pandora-Merlin Agreement and iHeartMedia's 28

agreements with record labels, including the iHeartMedia-Warner Agreement, "all involve

discounts below the otherwise applicable statutory rates in exchange for steering," and support a

rate that is significantly lower than the rate that SoundExchange is proposing. Shapiro WRT

at 38.

778. See response to paragraph 777. This paragraph purports to describe Professor

Fischel's analysis of the Pandora-Merlin Agreement. iHeartMedia refers the Judges to Section

III.D of iHeartMedia's Proposed Findings ofFact and Section II.D ofProfessors Fischel and

Lichtman's WDT for a complete description of this analysis.
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Professors Fischel and Lichtman and Professor Shapiro have a consistent view of the

effective rate Pandora pays under the Pandora-Merlin Agreement. All experts agree on the

average rate, and no experts representing the Services disagree with Professors Fischel and

Lichtman's calculation of the incremental rate. Compare Fischel/Lichtman WDT $ 77 (reporting

Professor Shapiro's calculation of the average rate), with Shapiro WDT at 31.

Using Pandora's contemporaneous projections, Professors Fischel and Lichtman

calculated an incremental rate ofbetween per performance, depending on

. See IHM PoF $ 233. Soundaxchange asserts that "no

rights holder" has paid for performances in the current environment where they may charge a

substantial fee. However, the incremental rate calculation is consistent with

IHM FoP $ 233, record labels'ell-documented willingness

to waive royalties in order to get additional promotional plays, s|.e IHM FoF Q 140-144, and the

testimony of Soundaxchange's own witnesses that some record companies would be willing "to

go to zero" royalties in order to get additional plays on noninteractive services, IHM FoP $ 132

8'c n.16 (citing Tr. at 650:8-21 (Van Arman)); see also Pischel/Lichtman WDT at 40 n.84 ("[I]t is

economically possible to have a negative incremental rate, in which a label accepts less

compensation for more performances" including where a label "could potentially experience

substantial promotional benefits from greater exposure on Pandora."). Indeed, federal law

continues to prevent the reverse payments to terrestrial broadcasters known as "payola." See 47

U.S.C. $ 317; 47 C.F.R. $ 73.1212; cf. Tr. at 5676:18-24 (Judge Strickler: "We don't even know

which way the money would flow. Use payola in the past, but you don't know if the money is
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flowing from the record companies to the radio stations or from the radio stations to the record

companies....").

779. Although iHeartMedia's Board of Directors received three sets ofprojections — )

Professor Fischel used the projections in the

because those projections

at the time of the iHeartMedia-Warner Agreement. See IHM FoF $ 183;

Fischel/Lichtman WDT $ 40 k, n.42.

. Whether the~~ projections later tumed out to be right or wrong is irrelevant to the question at issue,
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namely: What did the parties believe they were agreeing to at the time they made the

agreement? See IHM CoL Part I; IHM Response CoL Part I; IHM FoF gtt 196, 197. That

question is answered by the projections.

780-783. These paragraphs purport to describe Professors Fischel and Lichtman's

incremental analysis of the iHeartMedia-Warner Agreement. For a complete description of this

analysis, iHeartMedia refers the Judges to Part III of iHeartMedia's Proposed Findings of Fact,

Professors Fischel and Lichtman's WDT, and Professor Fischel's hearing testimony.

784. See response to paragraph 773.

Instead, this claim is inadmissible lawyer

"expert" testimony. See IHM Response CoL Part II. SoundExchange cites two lines ofhearing

transcript as support for this new analysis, but Professor Fischel merely confirmed that he saw

. See~
. Professor Fischel did not

do a calculation and derive an incremental rate from the , as

counsel for SoundExchange has attempted to do here. Moreover, it is nonsensical and irrelevant

to combine estimated revenue figures &om one set ofprojections with estimated performances

f'rom another set ofprojections, since revenues under the deal

This analysis is also irrelevant because Mr. Wilcox — the only witness from Warner to

testify in this proceeding — identified a document other than the Warner Board Deck (SX Ex.

367) as the one reflecting Warner's contemporaneous expectations about the iHeartMedia-

Warner Agreement and attached it to his written testimony; that projection shows that Warner
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expected to receive

hearing,

for incremental performances. See IHM FaF $$ 191-193. At the

785-787. See response to paragraph 773. Although the iHeartMedia-Warner

Agreement

— as SoundExchange acknowledges

in this paragraph — "the agreement created an economic incentive for iHeart to play more

Warner sound recordings." See also, e.g., IHM FoF $ 134; Wilcox WDT at 10;

788. SoundExchange misrepresents Mr. Pittman's testimony. Iu the portion ofMr.

Pittman's testimony that Warner quotes, Mr. Pittman is generally describing iHeartMedia's

approach to agreements with record labels: iHeartMedia increases the record label's volume of
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plays on iHeartRadio and the record label lowers iHeartMedia's per p1ay rate such that the record

label both earns more revenue and gets more plays. That is:

Lower Per-Play Rate x Greater Volume ofPlays = More Revenue

Mr. Cutler likewise explained that the

iHeartMedia-Warner Agreement, like all 28 of iHeartMedia's agreements with record labels, is

premised on the notion that the record label will receive incremental plays and revenues over and

above what they would receive absent a deal.

So the basic idea was, in exchange for relief on royalty payments, we agreed and
ultimately did play these music labels tracks more digitally, and so they in return
received, you know, greater amounts ofpromotion and because of the way the
deals work, even though the rate may have been lower, the additionalplays
actually resulted in more money beingpaid to the labels. So, you know, in our
minds, it was a win-win. We were able to achieve lower royalty costs. The labels
were able to get greaterpromotion for their artists while also making more
money in the end.
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Tr. at 7238:8-20 (Cutler) (emphasis added).

789.

See FischeVLichtman WRT $ 85.

See Fischel/Lichtman WRT $ 85; "

; Cutler WDT $ 9

"demonstrated what iHeartMedia would pay Warner for the use of

its sound recordings absent a deal, as well as what it would pay — and the additional

performances it would receive — if the deal were signed.").

; see FischeVLichtman WRT $ 85 (collecting examples).  
; see IHM FoF tip 191-193;

; see also
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This paragraph also incorporates by reference Soundaxchange's arguments in paragraphs

806 to 832 concerning selected

Wilcox WRT g 22-23.

Those arguments are addressed below.

790. Soundaxchange cites no evidence to support the assertions in this paragraph

which are, instead, lawyer-generated recalculations ofProfessors Fischel and Lichtman's

analysis of the "incremental" rate under the iHeartMedia-Warner Agreement. Indeed, none of

these recalculations is sponsored by a fact or expert witness and, therefore, cannot be considered

by the Judges as evidence. In any case, these analyses, conducted by counsel two years after the

iHeartMedia-Warner Agreement and in the context of this proceeding, are irrelevant because

they are not based on the parties'ctual expectations.

See IHM FoF $$ 199, 205;
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; see also Wilcox WRT $ 23 (describing the provisions concerning

as "protections").

See IHM FoF

$ 206.

See

id. g 205-20'6.

same performances at the statutory rate of $0.0025 in 2015.

791. Professors Fischel and Lichtman did not use the

because they perceived it to be the most realistic in hindsight; they used the

projection because the uncontroverted evidence shows

projection

See IHM FoF $ 183; Fischel/Lichtman WDT at

$ 40 8c n.42;

SoundExchange quotes selectively &om

Professor Fischel's testimony. In the very passage SoundExchange cites,

90

. Seeid. $ 180. Finally, there canbeno basis to

conclude that iHearMedia would have paid per performance when it could have had the
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19

It was entirely proper for Professor

Fischel to analyze the projections that Mr. Wilcox identified as "Warner's projections," and not

to analyze other documents that no one from Warner testified reflected Warner's projections for

the iHeartMedia-Warner Agreement.

793. Although SoundExchange contends that Professor Fischel should have treated a

different set ofprojections— as reflecting iHeartMedia's expectations,

SoundExchange cites only

cites no testimony to support the two tables on page 262 or the assertions regarding the

calculations in those tables in this paragraph. Those tables are lawyer-generated, not sponsored

by a fact or expert witness, submitted after the close of the evidence, and cannot be considered

by the Judges as evidence. See IHM Response CoL Part II.

19

91

792. Although SoundExchange criticizes Professor Fischel for analyzing a single set of

Warner projections — that show that Warner expected to earn~ per incremental

performance — SoundExchange ignores that Mr. Wilcox identified those as "Warner's

projections" for the iHeartMedia-Warner Agreement. See IHM FoF gtt 191-193; Wilcox WRT
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SoundExchange has no response to this

testimony.

794. SoundExchange cites no testimony to support the two tables on page 264 or the

assertions regarding the calculations in those tables in this paragraph. Again, those tables are

lawyer-generated, not sponsored by a fact or expert witness, submitted after the close of the

evidence, and cannot be considered by the Judges as evidence. See IHM Response CoL Part II.

SoundExchange asserts that Professor Fischel should have analyzed the model Mr.

Wilcox described as

Wilcox WRT $ 15;

there is no credible evidence that the

But

model actually reflected

795. SoundExchange cites no evidence to support the assertions in this paragraph. In

fact, the record shows that the average rate that the parties expected iHeartMedia would pay

Warner per play under the iHeartMedia-Warner Agreement does not reflect the rate that would

92

Warner's pre-deal expectations for the iHeartMedia-Warner Agreement. Moreover, to the extent

that SoundExchange again relies on the
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have been reached in a market without the statutory license. See IHM FoF $ 187;

Fischel/Lichtman WDT $$ 44-45. Nonetheless,

— is, by itself, signi6cant market evidence that the current statutory

rates are too high and that the Judges should reject SoundExchange's proposal to raise them

further. See IHM FoP $ 186.

796. This paragraph cross-references Section IV.A of SoundExchange's Proposed

Conclusions ofLaw. iHeartMedia refers the Judges to Part I of iHeartMedia's Proposed

Conclusions ofLaw and Part I of iHeartMedia's Response to SoundExchange's Proposed

Conclusions of Law, which explain why, in evaluating benchmark agreements, the Judges should

look to the parties'xpectations at the time of the agreement, not post-agreement performance.

See also IHM PoF g 196-197.

797. iHeartMedia and Pandora have every incentive to use realistic projections to

evaluate potential agreements; both iHeartMedia and Pandora have shareholders closely

watching their financial performance. In fact,

. Moreover, this paragraph contains three errors — two factual

errors and one legal error. First, in claiming that Professor Fischel analyzed only one party'

expectations, SoundExchange ignores that Professor Fischel analyzed both iHeartMedia's and

Warner's expectations for the iHeartMedia-Warner Agreement, finding that iHeartMedia's

expectations and Warner's expectations were

IHM FoF $$ 191-193;

93
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. Second, these were not merely internal projections

as SoundBxchange claims; the record shows that

. See Wilcox WRT $ 15 (describing

; Barros WRT $ 15 (similar). Third, SoundBxchange repeats

its legally erroneous argument that the Judges should look to actual performance under an

agreement as opposed to the expectations of the parties. See IHM Response FoF $ 796.

798. See response to paragraphs 764 and 765. The record shows that informed

economic actors in both the interactive and noninteractive music streaming markets — as well as

the labels themselves — are aware that their agreements may be used in proceedings before the

CRB as both types of agreements have been used in this and prior proceedings.

; see IHM FoF +359-362. If it were the

case, as SoundBxchange claims, that mere awareness that an agreement could be used as

evidence in this proceeding rendered it "unreliable," every one of the agreements offered in this

proceeding would be equally "unreliable." Unless the parties conspire to make the headline rate

look either lower than economic reality (which would benefit the service) or higher than

economic reality (which would benefit the record labels), agreements are reliable evidence of the

terms agreed to by willing buyers and willing sellers in the shadow of the statutory rate. In fact,

evidence shows that setting a precedent for the CRB
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See IHM FoF g 359-362.

Professor Lichtman and Mr. Cutler testified that services and record labels

Neither testified — as

Soundaxchange suggests in this paragraph — that iHeartMedia's agreements are "unreliable"

evidence of terms that willing buyers and willing sellers agree to in the shadow of the statutory

rate. Moreover, whatever degree of awareness iHeartMedia's executives had of these

proceedings, Warner's executives had equal awareness, and presumably would have attempted to

counteract any attempt to make the contracts favorable to iHeartMedia as a benchmark. It is

precisely because

, that the agreement is reliable for that purpose.

799-802. These paragraphs are based on the erroneous premise that the Judges

should look to after-the-fact performance data, rather than contemporaneous expectations, to

discern what willing buyers and willing sellers would agree to. See IHM CoL Part I; IHM

Response CoL Part I; IHM FoF Q 196-197. Updated projections for the remainder of the term

of existing agreements would not be helpful to the Judges for the same reason that expost

performance data is not helpful: They would not be probative ofwhat the parties initially agreed

to. See IHM CoL Part I; IBM Response CoL Part I; IHM FoF g 196-197. Notably,
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SoundExchange cites no evidence or fact witness testimony in these paragraphs; they contain

only lawyer-generated arguments and no proposed factual findings.

803. SoundExchange misrepresents Mr. Cutler's testimony. Mr. Cutler testified that

whenever he creates projections for iHeartMedia's business, he starts by

. Oneofthe

pro'blems ofusing after-the-fact performance data to adjust the price at which a transaction

willingly occurred is that the "price" will continually vary during the term of the agreement.

Under SoundExchange's theory, if iHeartMedia has a strong 2016, the price would need to 'be

readjusted downward.

Whether and to what extent iHeartMedia's projections for the iHeartMedia-Warner

Agreement would be different ifre-created today is irrelevant for two reasons. First,

; IHM CoL Part I;

IHM Response CoL Part I; IHM FoF Q 196-197. Second, if iHearMedia's projections today

were more pessimistic than its projections in 2013, iHeartMedia would likely not agree to the
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same deal with Warner today; iHeartMedia would negotiate terms less favorable to Warner in the

face ofmore pessimistic projections.

804. SoundExchange quotes selectively from Judge Strickler's questioning ofMr.

Harrison concerning the substitutive effect of interactive services. Judge Strickler asked Mr.

Harrison whether the rates in Universal's agreements with interactive services reflect Universal's

understanding of the substitutive effect of the interactive service. See Tr. at 975:21-978:15

(Harrison). Mr. Harrison confirmed that they do, noting that Universal's understanding of the

substitutive effect of interactive services has evolved over time. See Tr. at 975:21-978:15

(Harrison). Mr. Harrison did not testify — as SoundExchange suggests in this paragraph—

about Universal's understanding as to the promotional effect of iHeartRadio or other

noninteractive services, or how that understanding would influence a hypothetical agreement

with a statutory service.

805. SoundExchange cites no evidence in this paragraph, but instead repeats its

lawyers'rgument that, in determining the rates to which a willing buyer and willing seller

agreed in an agreement offered as a benchmark, the Judges should consider actual performance

data rather than the expectations of the parties at the time they entered the agreement.

iHeartMedia has demonstrated the error in that argument. See IHM CoL Part I; IHM Response

CoL Part I; IHM FoF $$ 196-197.

806. The iHeartMedia-Warner Agreement contains

See IHM

FoF at $$ 179-181; Fischel/Lichtman WDT $$ 38-39; Fischel/Lichtman WRT $$ 99-100.
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See IHM FoF at $$ 179-181; Fischel/Lichtman WDT $$ 38-39;

Fischel/Lichtman WRT $$ 99-100; see also

Unlike the parties'ontemporaneous projections, Mr. Wilcox's assertion — two years after the

fact in the context of this proceeding — that

, sheds no light on what the parties agreed to when they

negotiated and signed the iHeartMedia-Warner Agreement in 2013. Mr. Wilcox presented no

analyses, contemporaneous or otherwise, to support his assertion that

. See Wilcox

WRT $$ 22-24.

807. SoundExchange misrepresents Professor Fischel's testimony.

But, it does not follow from the fact that these

Neither party did so, as Sound Exchange concedes in this paragraph.
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808. SoundExchange cites no evidence in this paragraph to support the assertion that

This naked assertion is not credible for at least two reasons. First,

For example,

; Wilcox WRT $ 23

; see also

. Second,

809. Professor Fischel addressed all of the terms of the iHeartMedia-Warner agreement

listed in paragraphs 810 to 814. See FischeVLichtman WDT Q 33-34, 36, 38-39.

810. SoundExchange's claim that Professor Fischel ignores the provision in the

iHeartMedia-Warner Agreement that

99
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is plainly false; this provision is central to

Professor Fischel's "incremental analysis." See, e.g., Fischel/Lichtman WDT $ 36.

While the record indicates that

See IHM FoF

$ 208;

During the hearing,

; see also
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811. SoundExchange asserts that the

provided some economic bene6t to Warner, but the evidence is to the contrary. The

contemporaneous evidence shows that

See IHM FoF g 211-212;

FischeVLichtman WDT $ 34;

812-814. These paragraphs purport to describe three terms in the

iHeartMedia-Warner contract that SoundBxchange faults Professors Fischel and Lichtman for

Mr. Wilcox described these terms as

in his written testimony. Wilcox ART g 22-23; see also

See IHM FoF $ 205;
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See IHM FoF

$$ 179-181.

815.

See IHM FoF $$ 198-199;

; Wilcox WRT $ 23

816.

~. See, e.g., IHM FoF P 199; Poleman WRT /$ 20-22; Tr. at 5348:15-18 (Fischel); Tr.

at 6408:24-6409:3 (Rubinfeld);
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. For instance, during the negotiations of the iHeartMedia-Warner

Agreement, as SoundBxchange acknowledges in this paragraph, Warner told iHeartMedia g
See IHM FoF tI 199;

; see also

SoundBxchange quotes selectively irom Mr. Cutler's testimony.

; see also
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The fact that the agreement uses the term does not compel the

conclusion that the parties

817. SoundExchange relies on the

104

and identified a different document as reflecting Warner's Qnancial model of the

iHeartMedia-Warner Agreement, see Wilcox WRT tt 15;
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Moreover, there is no evidence that

; see

Soundaxchange's claims regarding three additional documents fare no better, as

Soundaxchange again cites no witness testimony about any of the three documents on which it

relies. Nor do the documents support SoundBxchange's lawyers'ssertion that three of

Warner's "internal documents" show that
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The third document is not an internal Warner document at all.

818. In the very document that SoundHxchange cites here, iHeartMedia made it clear

that

SoundHxchange quotes selectively &om and misrepresents Mr. Poleman's testimony

concerning
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; see also

819. Mr. Wilcox's bare assertion, two years after the iHeartMedia-Warner Agreement

was negotiated and in the context of this proceeding, that Warner

is irrelevant to the question ofwhether Warner

There was no testimony whatsoever that Warner

20

820. Admitted. Mr. Pittman's testimony that radio airplay provides significant

promotional benefits to record labels shows that record labels should be willing to discount their

royalty rates in order to get more radio airplay as they have, in fact, done in 28 agreements with

iHeartMedia. Mr. Pittman did not testify that iHeartMedia's

20
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821.

822. SoundExchange misunderstands the nature of insurance. One does not sign up for

insurance in order to a get a benefit one would not otherwise have; one signs up for insurance in

order to guard against the possibility that an existing benefit will be taken away. Insurance only

has value to the extent that there is some risk of a loss.
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iHeart

823. In this paragraph, SoundExchange asserts: "No one &om iHeart testified that

That is false.

Notably, in this paragraph, SoundExchange, attempts to use Warner's

109
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824.

825-826. Soundaxchange claims that are highly

valuable to Warner, but this claim is belied by the fact that Warner has not made full use of the

While Warner is

See

110
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. See IHMFoP

$ 205;

827.

'r. Wilcox's valuation is unreliable for the additional reason that it is based
, rather than the terms of the contract. iHeartMedia

. Mr. Wilcox's calculation therefore has no relationship to the value
of the contractual commitment.
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. Consequently, any adjustment for pre-1972 content would be based on speculation.

828. SoundExchange faults Professor Fischel for failing to include in his analysis of

the iHeartMedia-Warner Agreement

See IHM FoF

$ 206;

SoundExchange's suggestion that the

is not supported by: (a) the parties'ontemporaneous documents;

(b) Warner's contemporaneous financial models; (c) Warner's post-deal documents; or (d) Mr.

Wilcox's testimony.

(a)

(b) None of the three financial models SoundBxchange cites treats the
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. Notably, SoundExchange fails to

cite the financial model that Mr. Wilcox identified as "Warner's projections" for the

iHeartMedia-Warner Agreement and attached to his written testimony, which also describes the

See IHM FoF Q 191-193; Wilcox WRT $ 15;

(c)
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829. This paragraph misrepresents Mr. Cutler's and Professor Fischel's testimony.  

830. SoundExchange confuses a dispute over valuation with a dispute over allocation.

SoundExchange and iHeartMedia disagree as to the correct

disagreement as to the value of the

, but there is no

iHeartMedia made to Warner as a

iHeartMedia's and SoundExchange's only

disagreement as to the

to the

concerns allocation. iHeartMedia allocates the

as is consistent with the~
, the parties'ontemporaneous documents and financial models, the

parties'ost-deal documents, and the testimony ofMr. Cutler. See IHM Response FoF $$ 828-

829.

; see IHM FoF $ 206.

831. SoundExchange argues that the must have been a

sham because This is false.
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iHeartMedia is also in the business ofmaking music-related television. Indeed, in May

2013, five months prior to the iHeartMedia-Warner Agreement, iHeartMedia publically

announced that The CW Network would broadcast its many TV shows, including iHeartRadio's

Music Festival, Ultimate Pool Party, Jingle Ball Concert, album release parties, live music series,

and other concert events. See May 16, 2013 iHeartMedia Press Release, available at

http://www.iheartmedia.corn/Pages/The-CW-and-Clear-Channel-Media-and-Entertainment-

Announce-Multi-Year-Broadcast-Agreement-for-the-iHeartRadio-Music-Festival.aspx; ~
115
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This is

unsurprising given that iHeartMedia's CEO, Bob Pittman, was the founder and first CEO of

MTV. See Tr. at 4796:13-17 (Pittman).

832. SoundExchange cites no evidence to support the assertions in this paragraph. To

the extent this paragraph merely summarizes preceding paragraphs, see iHeartMedia's responses

to those paragraphs.

833-841. These paragraphs describe the steps ofProfessor Rubinfeld's flawed

patently flawed conclusion that iHeartMedia agreed to pay by noting

that both iHeartMedia and Warner were accepting risks when they entered the agreement.  

116

analysis of the iHeartMedia-Warner Agreement, which is based on expost outcomes &om the

first eight months of the~ agreement. iHeartMedia has already shown that Professor

Rubinfeld's analysis of the iHeartMedia-Warner Agreement is unreliable and unpersuasive. See

IHM FoF Part III.B.4. The error in Professor Rubinfeld's analysis is seen most simply in his

conclusion that iHeartMedia agreed to pay to Warner

as part of the iHeartMedia-Warner Agreement.

Professor Rubinfeld has repeatedly asserted that no webcaster would ever make the irrational

decision to pay more than the statutory rates. See IHM FoF gtt 195-196; Rubinfeld WDT $ 98 A

n.76 ("[Tjhe statutory rate operates as a ceiling for any negotiated rate."); see also Talley WRT

at 47 ("[N]o rational buyer would ever be willing to enter into a negotiated, consensual license

calling for her to pay a price equal to or exceeding that statutory rate.").

842. SoundExchange attempts in this paragraph to defend Professor Rubinfeld's
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But it does not follow from the fact that iHeartMedia understood there was

a downside risk that iHeartMedia

There is no evidence that iHeartMedia was willing to make a bad business deal simply to

reach agreement with a major record label. In fact, iHeartMedia's failed negotiations with Sony

and Universal — in which both

iHeartMedia was

— demonstrate that

~. See SX's FoF $ 763 8r, n.27 (acknowledging Sony's and Universal's failed negotiations

with iHeartMedia);

SoundExchange's alternative theory that iHeartMedia wanted to reach an agreement that

would "marek]e a higher rate justifiable" in order to obtain a "lower industry rate[]" in this

proceeding makes no sense and, unsurprisingly, is not supported by any evidence. ~

117

Notably, SoundExchange's assertion in this paragraph that iHeartMedia was desperate
to make a deal
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843. See responses to paragraphs 824-826 and 833-842. Soundmxchange's argument

that the royalty rate iHeartMedia agreed to pay in the iHearMedia-Warner Agreement is even

higher than is not credible given Professor Rubinfeld's own testimony no webcaster

would ever make the irrational decision to pay more than the statutory rates. See IHM FoF

g 195-196; Rubinfeld WDT $ 98 8r, n.76 ("[T]he statutory rate operates as a ceiling for any

negotiated rate.").

844-845.

. Because this deck was produced

eight months after the iHeartMedia-Warner Agreement was negotiated and

, it is irrelevant to the question ofwhat the parties agreed to when they entered into the

iHeartMedia-Warner Agreement. See IHM CoL $$ 1-9; IHM FoF $$ 196-197.

Even if it were relevant, the Judges cannot rely on this document because, as

SoundHxchange concedes in footnote 37 (appended to paragraph 845),"the only purpose" of

some of the calculations in the deck was to

Moreover, the first few months of the iHeartMedia-Warner Agreement are not an

appropriate way ofmeasuring the entirety of the agreement, since the agreement

In other post-deal documents, created in the ordinary course ofWarner's business,

Warner has
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See, e.g.,

846. SoundBxchange is correct that Professors Fischel and Lichtman calculated that

iHeartMedia expected to pay an average per performance rate of under the iHeartMedia-

Warner Agreement. See IHM FoF $ 186; Fischel/Lichtman WDT $ 43. As Professors Fischel

and Lichtman stated, this demonstrates that parties are agreeing to rates well below the existing

statutory rates. SoundBxchange's criticisms of that average rate calculation, made as though it

were intended as a benchmark for the statutory rate in this proceeding, are both irrelevant — the

average rate includes plays subject to the statutory rate and thus within the shadow of that rate-

and erroneous, as explained below.

847-851. These paragraphs contain several criticisms of iHeartMedia's

projection. These criticisms are wrong and irrelevant.

First, SoundBxchange contends that iHeartMedia used the wrong per-play rate for plays

on custom radio. However, as Professors Fischel and Lichtman explained, iHeartMedia adjusted

the per-play rates for

Fischel/Lichtman WDT

$ 35. SoundBxchange has no evidence — or even argument — in support of its assertion that

this adjustment did not accurately The appearance of the word

119



PVBI IC VERSION

in the spreadsheet is not evidence, one way or another, as to whether this adjustment accurately

reflected iHeartMedia's expectations as to the per-play rates it would pay for~ The uncontroverted evidence is that this adjustment, like ail of the calculations in this

spreadsheet, reflected iHeartMedia's best estimates at the time of the iHeartMedia-Warner

Agreement.

Second, SoundExchange makes two contradictory criticisms of the way iHeartMedia

accounted for "digital-only" webcasts (i.e., pre-programmed genre stations on iHeartRadio). In

paragraph 849, SoundExchange claims iHeartMedia erred by applying the same per-plays rates

to "digital-only" webcasts and custom radio. In paragraph 850, SoundExchange claims that

iHeartMedia erred by treating "digital-only" webcasts as encompassed by the

. In fact,

iHeartMedia treated "digital-only" webcasts as because iHeartMedia

planned to, and did, convert all of its "digital-only" webcasts to HD terrestrial broadcasts and

simulcasts which are covered by~ immediately after the iHeartMedia-Warner

Agreement. See IHM FoF ltd 207-208;

; see also

. Converting these digital-only stations to HD simulcasts is

allowable under the agreement, and therefore is not, as SoundExchange claims, inconsistent in

any way with the plain language of the agreement.

Third, even when Professor Rubinfeld changed these aspects of the

projections, he arrived at an expected average per play rate of~, which is close to the
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average per-play rate of~ calculated by Professors Fischel and Lichtman and still

significantly lower than the statutory royalty rate. See IHM FoF $ 186; Fichel/Lichtman WDT

$ 43. Thus, Professor Rubinfeld's calculation, even if it were appropriate, only further supports

the conclusion that iHeartMedia and Warner agreed to an average per-play rate well below the

statutory rates in the iHeartMedia-Warner Agreement.

Finally, none of SoundExchange's flawed criticisms changes the fact that the undisputed

record evidence shows that the projections were the ones that iHeartMedia

in the iHeartMedia-Warner Agreement that the parties

themselves and without assigning any value to the

Whatever value Warner's

may have for

Warner, there is no basis to conclude that the net value of all the associated

with the agreement is not approximately zero. SoundExchange is simply selecting the terms of

the agreement that favor it, assigning arbitrary values to those terms, and ignoring the other

unfavorable terms.

121

actually considered and utilized when entering into the deal. Thus they reflect the economic

costs and benefits that iHeartMedia, in fact, anticipated when it approved the agreement.

852. See responses to paragraphs $$ 806-832.

853. This paragraph outlines three adjustments to Professors Fischel and Lichtman's

calculations. Only one of these calculations was conducted by Professor Rubinfeld; the others

are improper post-hearing "expert" lawyer testimony. See IHM Response CoL Part II. All three

calculations are incorrect for the same reason; they assign, absent any basis to do so,~
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First, Soundaxchange cites Professor Rubinfeld's calculation that the average per-play

rate of the iHeartMedia-Warner Agreement is per play. Professor Rubinfeld's

calculation is incorrect because he improperly treats Warner's

equivalent of a

as the

; lHM FoF g 198-199.

Second, counsel for Soundaxchange has calculated an average per-play rate for the

iHearledia-Warner Agreement using Mr. Wilcox's valuation of Professor

Rubinfeld did not include nor assign any value to in his analysis of the

iHeartMedia-Warner Agreement in his written direct testimony, his rebuttal testimony, or during

the hearing. See IHM FoF $ 205. These calculations are inadmissible "expert" lawyer

testimony. In any case, Mr. Wilcox's valuation of

stated above in IHM Response FoF g 825-826.

is not credible for the reasons

854. See IHM Response FoF $$ 770, 779, 791, 793 4 842. Professors Fischel and

Lichtman used the projections because those projections reQect

iHearledia's actual expectations for the future of its iHeartRadio business at the time of the

iHeartMedia-Warner Agreement. See IHM FoF $ 183; Fischel/Lichtman WDT $ 40 8t; n.42; Tr.

at 5322:5-5323:5 (Fischel).
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See

SoundExchange misrepresents Mr. Cutler's testimony. In the portion ofhis testimony

that SoundExchange quotes,

He did not testify that iHeartMedia considered the

the time of the iHeartMedia-Warner Agreement.

case to be the most realistic at

SoundExchange has no response to this testimony.

SoundExchange cites two calculations conducted by Professor Rubinfeld. These

calculations are irrelevant because they are based on cases—

. They were not relied

upon by the iHeartMedia Board ofDirectors in approving the iHeartMedia-Warner Agreement

and do not reflect iHeartMedia's best estimates of the future of its business at the time of the

iHearledia Agreement.

SoundExchange's description ofProfessor Rubinfeld's calculations is misleading because

SoundExchange fails to note that Professor Rubinfeld's calculations are not based on the
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spreadsheet that contains the projections shared with the iHearMedia Board ofDirectors and

relied upon by Professors Fischel and Lichtman. Rather, Professor Rubinfeld's calculations are

based on a modified version of this spreadsheet, which Professor Rubinfeld

Soundaxchange acknowledges that one of the three cases iHeartMedia developed and

provided to its Board ofDirectors was a case that was more optimistic than

See SXFoF $ 779;

If, as Soundaxchange claims, iHeartMedia would have taken into account the risk

of slower growth than expected ( ), it is unreasonable to

conclude that iHearMedia would not also have taken into account the risk of faster growth than

expected ( ). Under the

average royalty rate iHeartMedia would have paid would have been lower than under

There is no basis to focus on only the risk modeled by the more pessimistic

projections while ignoring the possibility that the more optimistic projections could prove to be

the most accurate.

855. This paragraph purports to describe Professor Fischel's calculation ofWarner's

expectations for the iHeartMedia-Warner Agreement, which he explained during his deposition

and at the hearing, and is set out in paragraphs 191-193 of iHeartMedia Proposed Findings of

Fact. In response to Mr. Wilcox's allegation that Professor Fischel's analysis did not reflect the

joint expectations of the parties to the iHearMedia-Warner Agreement, Professor Fischel

reviewed the projections that Mr. Wilcox identified as reflecting Warner's expectations in his

written rebuttal testimony and calculated that Warner expected iHeartMedia would pay
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for incremental performances of Warner music, which is very close to the rate iHeartMedia

expected to pay. Set. IHM FoF tt 193; 23

856-857. These paragraphs purport to offer an entirely new calculation using

Warner's projections for the

. This calculation was not sponsored by any fact or expert witness

before or during the hearing. Instead, this claim is inadmissible lawyer "expert" testimony.

This calculation is also incorrect and irrelevant. It is incorrect because it includes ~
, which should be excluded from any

analysis of the compensation paid for webcasting under the iHeartMedia-Warner Agreement for

the reasons explained in iHeartMedia's responses to paragraphs 828 and 88 i, and~

In his written testimony, Mr. Wilcox testified that, while Warner constructed several
models during the negotiations of the iHeartMedia-Warner Agreement, the projections labeled

reflected Warner's pre-deal expectations for the
iHeartMedia-Warner Agreement in June 2013. See Wilcox WRT $ 15;

; see also

To the extent that Mr. Wilcox gave contrary
testimony at the hearing after Professor Fischel demonstrated that iHeartMedia's and Warner's
pre-deal expectations for the iHeartMedia-Warner Agreement were similar, and inconsistent with
Professor Rubinfeld's analysis, his testimony is not credible.

125

. It is irrelevant because, unlike the

incremental rate, the average per-play rate is not probative ofwhat a willing buyer would pay a

willing seller in a market without the statutory rate. The average per-play rate lumps together the

first "bundle" ofplays — which iHeartMedia would have purchased absent the deal and stand in

the statutory shadow — with the second "bundle" of incremental plays — which iHeartMedia

purchased only because of the deal and fall outside the statutory shadow.
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It is worth noting that, even when they improperly included th

In any case, there is no credible evidence that the case

actually reflected Waxner's pre-deal expectations for the iHeartMedia-Warner Agreement. Mr.

Wilcox described a different case in the same spreadsheet as reflecting Warner's expectations in

his written testimony. Set. Wilcox WRT $ 15;

~. To the extent that SoundExchange again relies on the

24

859. This paragraph of SoundExchange's proposed findings is blank.

Notably,

SoundExchange asserts that the
In this paragraph,

126

, SoundExchange's lawyers calculated an expected average

per-piay rate of~, which ia still lower thon the current statutory royalty rates, again

demonstrating that the existing rates are too high.

858. See IHM Response FoF $ 794. This paragraph purports to offer an entirely new

calculation based on

. This calculation was not sponsored by any fact or expert witness

before or during the hearing. Instead, this claim is inadmissible lawyer "expert" testimony.
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860-863. The 27 independent record labels that have made agreements with

iHeartMedia are important and sophisticated members of the music industry; they account for

approximately Q percent ofplays on iHeartRadio; represent major artists, such as Taylor Swift

and Paul McCartney; and thoroughly evaluate potential agreements with services before entering

into them. See IHM FoF $ 213;

There is no legal or factual basis for SoundExchange's suggestion that only agreements

involving one of the three major record labels can be benchmarks. In determining what a willing

buyer and a willing seller would agree to, the Judges may and should assume a competitive

marketplace in which the record labels — big and small — compete with one another, rather

than colluding. Set. IHM CoL Part III; IHM Response CoL Part III. Numerous witnesses

testified that independent record labels effectively compete with major record labels for artists,

accolades, and consumers, and are as sophisticated as the major record labels in licensing their

content. See, e.g., Tr. at 1251:22-1252:17 (Wheeler);

. Indeed, even Professor Rubinfeld rejected the notion that only agreements

involving one of the three major record labels can be benchmarks. See Tr. at 2133:21-25

(Rubinfeld) ("Q. Is it your opinion that only the big three constitute willing sellers for the

purpose of trying to analyze what a market would look like in this proceeding? A. No, that's not

my opinion.").

The 27 agreements between iHeartMedia and independent record labels are real-world

agreements &om the noninteractive services market — the market at issue in this proceeding;

they provide important additional and confirmatory evidence as to the rates negotiated by willing
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buyers and willing sellers in the noninteractive services market and support a~ per

performance rate (and, in fact, alone would support a lower rate, of~. See IHIvl FoF

gtt 213-223 (explaining Professor Fischel's analysis of 27 agreements); IHM CoL gtt 10-14

(explaining that, in choosing benchmarks, evidence of in-market transactions is superior

evidence to transactions in other markets).

SoundExchange overstates the difference between the iHeartMedia-Warner Agreement

and iHeartMedia's agreements with 27 independent record labels. First,

Second, in both sets of agreements, the operative rate for custom performances was expected to

be and has, in fact, been the per-play rate and ; as a result, the

difference in the is irrelevant to the effective per-play rate. See IHM FoF

$ 216. Third, in both sets of agreements, there are

, to which no party assigned a monetary

value before the deal and to which it is appropriate to assign a net value of zero. See id. $ 217;

Fischel/Lichtman WDT $ 62. Fourth, the fact that the iHeartMedia-Warner Agreement includes

a~ has no effect on a financial analysis of the agreement; even Professor Rabinfeld did not

assign additional value to the See Rubinfeld WDT

$ 229.

When correctly analyzed using Professors Fischel and Lichtman's incremental analysis,

iHeartMedia's agreements with the 27 independent record labels readily satisfy
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864-866. There is ample uncontroverted evidence that iHeartMedia and the

independent record labels anticipated that iHeartMedia would increase those record labels'hare

o fplays on iHeartkadio by~ and that iHeartMedia has, in many cases, successfully

done so. See IHM FoF $ 223; Fischel/Lichtman WDT $ 64 S n.63.

Mr. Pittman, iHeartMedia's CEO, and Mr. Cutler, iHeartMedia's Executive Vice

President for Business Development and Corporate Strategy, testified that iHeartMedia's

expectation that it would increase the independent record labels'hare ofperformances on

iHeattRadio by~ was central to the logic of these agreements and iHeartMedia's pitch

to the record labels. StM Pittman WDT $ 12 (explaining how iHeartMedia struck "win, win"

deals with record labels; as iHeartMedia "increases its usage ofpartners'usic, it pays less per

129

SoundExchange's four-part "comparability" test. First, iHeartMedia and the 27 independent

record labels are willing buyers and willing sellers, bargaining outside the shadow of the

statutory license, as to the incremental performances that iHeartMedia would not have purchased

absent an agreement. Second, as explained above, iHeartMedia and the 27 independent record

labels are the types ofbuyers and sellers ofwebcasting performances contemplated by the

statute. Third, Professors Fischel and Lichtman's incremental analysis corrects for the influence

of the statutory rates by focusing on the incremental performances that iHeartMedia would not

have purchased absent an agreement and bargained for outside of the shadow of the statutory

rates. Fourth, the rights at issue in the agreements are the same or nearly identical to those at

issue in this proceeding. Professors Fischel and Lichtman's analysis accounts for skips, see

Fischel/Lichtman WDT $ 67, and most independent record labels have little or no pre-1972

music, see, t..g., Van Arman WDT at 6 (explaining that independent record labels tend to have

"younger, less established artists").
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play"); ; Cutler WDT $/5,7, 8

); Tr. at 7243:22-7244:6 (Cutler) (similar).

; see also

Littlejohn WDT hatt 2-4 (describing iHeartMedia's

continuing efforts to increase record labels'hare ofplays on simulcast using Song Exchange

technology).

As in the iHeartMedia-Warner Agreement,

130

iHeartMedia has already succeeded in increasing independent record labels'hare of

plays on iHeartkadio and is continuing its efforts to boost independent record labels'hare of

plays even more, particularly on simulcast. See Cutler WDT $ 10 (describing iHeartMedia's

success in increasing record labels'hare ofplays as ofAugust 2013);
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SoundExchange's description ofProfessors Fischel and Lichtman's calculations and their

use of is not

Professors Fischel and Lichtman compared the data in

with data &om July 2014 to determine

how successful iHeartMedia had been in its efforts to increase independent record labels'hare

ofplays to date. Set. Fischel/Lichtman WDT $$ 64-65 k, n.65. They found that, on average,

iHeartMedia had increased these 11 independent record labels'hare ofplays on simulcast by g~ See id. They then used this figure to estimate the number of times iHeartMedia would

131

accurate. Professors Fischel and Lichtman did not rely on this~for their

understanding that iHeartMedia expected to increase each record label's share ofperformances

on simulcast and custom radio by~ (although it does reflect that expectation). See

Fischel/Lichtman WDT $ 63. Rather, Professors Fischel and Lichtman used this data to estimate

what iHeartMedia would have done in the absence of its agreements with the 27 independent

record labels.
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have played music from the 27 independent record labels absent the licensing agreements on

simulcast. See id.

867. Professor Fischel does not ignore the provisions in iHeartMedia's agreements

with independent record labels that

To

the contrary, Professor Fischel conservatively treats all this

in calculating the average and incremental per-performance

rates for these agreements. See id. tttt 57-69 K Ex. D.

Professor Fischel also does not ignore the

Rather, he explains that because

in these agreements.

, and because no party assigned a monetary value to these terms in

evaluating the agreements, he assigns a net value of zero to them as a group. See IHM FoF

$ 217; Fischel/Lichtman WDT tt 62.

While this term would not appear in the agreement if it

had no value to the parties, there is no evidence that

to be a financially material term.

believed this
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; and there is

no evidence that either party tried to calculate the monetary value of this term.

See

IHM FoF tt 74.

RESPONSE TO PART X — NAB/SINIULCAST ISSUES

868-878. iHeartMedia refers the Judges to NAB's response.

879. This paragraph describes the absence ofperformance rights in sound recordings

on terrestrial radio, but claims this "cost-free use" results from an "anomaly in existing copyright

law." The cited testimony does not support these characterizations. It is beyond serious dispute

that, absent the laws that prohibit "payola,'" record labels would pay terrestrial radio broadcasters

to play their music because of the promotional benefjts of such play. See Tr. at 82:3-14 (Mr.

Pomertantz, Counsel for SoundExchange) ("[R]ecord companies try to get their music played on

terrestrial radio, and that shows that terrestrial radio is promotional. They spent a lot ofmoney

to try to convince terrestrial radio to play new releases. They put a lot of effort behind it, but that

— and that's true. Other companies do try to get terrestrial radio stations to play their music.

And many people at record companies believe that that helps to sell CDs and downloads. We'e

not here to claim otherwise."); Tr. at 966:16-23 (Harrison) (describing terrestrial radio as "a

platform where we can break artists" that encourages "actually purchasing the album" and

See also Fischel/Lichtman WDT Ex. E (pre-1972 content accounts for roughly 4.6
percent ofperformances on Pandora).
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disagreeing that terrestrial competes with other forms ofmusic consumption); Tr. at 1414:10-23,

1423:7-13 (Harleston) (similar).

880-881. iHeartMedia refers the Judges to NAB's response.

882-884. These paragraphs claim that the "assumption" that record labels would pay

for airplay on terrestrial radio absent regulation "is not supported by the evidence." The cited

testimony does not support this, but merely claims that the absence of a sound recording

performance right on terrestrial radio is "'unfortunate'" and "'unfair.'" As shown above, the

evidence unequivocally shows that, absent regulation, record labels would pay terrestrial radio

for airplay. See IHM Response FoF tt 879.

885. As demonstrated in Part II of iHeartMedia's Proposed Findings ofFact and Part

XIII of iHeartMedia's Response to SoundExchange's Proposed Findings of Fact, simulcast and

other forms of digital radio promote: They drive sales and break artists.

886-898.

899-900.

iHeartMedia refers the Judges to NAB's response.

See IHM Response FoF tt 885.
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901. Admitted.

902. Admitted. However, the terrestrial radio stations that are simulcast on

iHeartRadio are exclusively from the United States and Mexico.

903. Citing only Mr. Kooker, SoundExchange asserts that simulcast provides a "much

different a different [sic] user experience" from terrestrial radio. Mr. Kooker has no basis to

testify about the "user experience" on simulcast or terrestrial radio; he is a deal negotiator for

Sony. Other record label executives contradicted Mr. Kooker. See, e.g., Tr. at 1283:20-24

(Wheeler) ("Q. But simulcasting terrestrial radio literally is terrestrial radio online, isn't it?

A. Yes, I think that makes sense. Q. It's the same stream for every listener? A. Yes."). And
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other evidence demonstrates that simulcast and terrestrial radio are identical in all material

respects. See, e.g., Tr. at 4004:1-3 (Lichtman) ("Simulcast and terrestrial radio are the same

music and the same deejays and the same news, head-to-head competition."). ~
904. This paragraph blatantly mischaracterizes the testimony ofDr. Peterson. He in no

way "conceded" that the absence of a geographic limit on simulcast "raises the possibility that

simulcast streams 'could divert sales.'"

Thus, far from lending any support to

SoundExchange's claim, Dr. Peterson thoroughly distanced himself from it.
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905. Mr. Wilcox's testimony that simulcast and terrestrial radio are "'just totally

different animals'" also is entitled to no weight. Like Mr. Kooker, Mr. Wilcox is a deal

negotiator and has no basis to testify about the similarities or differences between simulcast and

terrestrial radio or their relative promotional effect.

906. Admitted.

907. These paragraphs describe Mr. Kooker's "experiment" with iHeartRadio's search

functionality for simulcast. As discussed above, this experiment was thoroughly discredited at

the hearing, where Mr. Kooker was unable to search and find any of the songs presented to him,

including those that were subject to his original experiment. See IHM Response FoF $$ 275-276.

Moreover, there is absolutely no evidence that consumers are actually using the search

functionality of iHeartRadio's or any other simulcast service. See id. $ 290.

908. Mr. Burruss's unsupported testimony that simulcast is different from terrestrial

radio because on simulcast "'you can just turn around and find that song again'" is plainly wrong

on its face and, in any event, also is entitled to no weight. There is no evidence that Mr. Burruss

has any knowledge or familiarity with simulcast services. Indeed, at the hearing, Mr. Burruss

did not even realize that iHeartRadio was a streaming service, and mistakenly thought it was a

terrestrial radio station. See Tr. at 7064:18-25 (Burruss) ("Q. I asked if you consider

iHeartRadio to be a streaming service, not iHeartMedia. A. I consider iHeartRadio to be a

terrestrial radio station. Q. You would not consider it to be a streaming services? A. I do
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not,"). Mr. Burruss could not even answer whether the simulcast aspect of iHeartRadio was a

streaming service, responding that "[t]hat's a tough definition for me," suggesting he is not

personally aware of any distinctions between terrestrial radio and simulcast. Tr. at 7065:1-5

(Burruss); see Tr. at 7062:3 (Burruss) ("I don't know if it's the same."); Tr. at 7061:24-7062:2

(Burruss) ("I'rn not qualified, I don't understand the whole concept of the Internet side of it.");

Tr. at 7062:4-6 (Burruss) ("Q. So you have no understanding how simulcast programming

works? A. Not a hundred percent, no.").

909. Mr. Blackburn's testimony that listening to streaming would decrease the

likelihood ofpurchasing music also is entitled to no weight. Mr. Blackburn and other.

SoundExchange witnesses conceded that there was no evidence linking the increase in streaming

to the decrease in music sales. See IHM FoF $ 84; Tr. at 5994:23-5995:2 (Blackburn) ("Q. You

could not say there was any statistically significant evidence that noninteractive services

substitute for digital sales, correct? A. That's correct...."). There is, by contrast, extensive

empirical evidence that statutory services promote music sales. See IHM FoF $$ 145-162.

910. Admitted. This paragraph acknowledges that search functionality on simulcast at

most allows users to find songs "in progress," not at the beginning, and therefore concedes away

SoundExchange's arguments that search functionality makes simulcast similar to interactive

services. There is absolutely no evidence that consumers consider finding a song "in progress"

to be a substitute for starting that song at the beginning. Dr. Blackburn in fact conceded that the

two are not the same. See Tr. at 1597:9-15 (Blackburn) ("Judge Strickler: You would equate

joining a song in progress with the same customer satisfaction as being able to get the song &om

the start? [Dr. Blackburn]: I don't think it's the same, right. It's obviously — it's maybe a

second best").
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911. SoundExchange also cannot rely on Dr. Rubinfe}d's testimony about the

differences between simulcast and terrestrial radio. In his direct testimony, Dr. Rubinfeld stated

that, "[b]ecause they bridge programmed terrestrial radio and webcasting, simulcasters occupy a

unique position in the marketplace." Rubinfeld WDT $ 149. At the hearing, Dr. Rubinfeld

agreed that in making that statement, he wanted to distinguish simulcasting &om custom

webcasting, and he also acknowledged that simulcast was distinct from on-demand streaming.

See Tr. at 2020:21-2021:8 (Rubinfeld). His written rebuttal testimony that simulcasting services

"are competing more with on-demand services like Spotify" not only contradicts his other

testimony, thereby undermining Dr. Rubinfeld's credibility, but also lacks any support.

Rubinfeld WRT $ 209. Dr. Rubinfeld does not even provide a citation for this assertion in his

testimony.

912. As described above,

See IHM Response FoF $ 295.

913. This paragraph consists of lawyer argument, not proposed factual findings.

Moreover, while SoundExchange argues that whether simulcast "approache[s] so-called

'on-demand'unctionality" is "not the point," that is in fact the very point that SoundExchange

has tried to make in its proposed findings. See, e.g., SX FoF $ 290 ("[S]imulcasts also allow

consumers to lean in and control their listening experience... This search functionality gives

users the ability to immediately identify and access specific tracks essentially on demand."); id.

$ 291 ("Simulcast services therefore offer listeners the same wide range of listening options as

other streaming services."). SoundExchange now claims that the real point it is trying to make is
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that these alleged differences between simulcast and terrestrial radio undermine the notion that

they have "identical promotional effect." This is a red herring. Even accepting all of

SoundBxchange's alleged functional differences between simulcast and terrestrial radio, none

relate to the promotional effects of these services. The evidence — and common sense—

demonstrates that, at their core, simulcast and terrestrial radio are the same, including with

respect to their promobonal effect. See IHM FoF Q 123-126.

914-915. The fact that TuneIn, an aggregator ofradio simulcasts, shows users

in-progress songs on log-in, and allows some personalization of that list, is ofno consequence.

As described above, being able to access in-progress songs is fundamentally different than being

able to play songs from the beginning. See IHM Response PoP $ 910. Moreover, providing a

list of songs that are currently playing on the radio (which may number iu the hundreds or at

most thousands) is very different from providing them on-demand access to tens ofmillions of

songs. See, e.g., Time, 13 Streaming Music Services Compared by Price, Quality, Catalog Size

and More (March 2014) (IHM Bx. 3646 at 3) (noting that Rdio and Spotify have catalogs of20

million songs, and Rhapsody 32 million songs).

916-917. The extremely limited pause and recording capabilities ofTuneIn also are

irrelevant. SoundBxchange concedes (in $ 918) that tbis functionality "does not transform a

simulcast into a so-called 'on-demand'ervice."

918. This pargaraph consists solely of lawyer argument, not proposed factual findings.

Moreover, SoundBxchange's claim that limited functional differences between simulcast and

terrestrial radio suggest that they have different promotional effects is unsupported and

contradicted by extensive record evidence. See IHM Response FoF $ 913.
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919. Mr. Downs's testimony does not suggest differences in the promotional effect of

simulcasting and terrestrial radio. When asked whether advertisers see the same promotional

effect on simulcast and terrestrial, Mr. Downs responded that "Well, I can't really speak for what

they think" but that advertisers "all seem to ask for [simulcast] to be thrown in at no charge." Tr.

at 5242:24-5243:13 (Downs). This is consistent with the testimony of other fact witnesses who

explained that, although labels do not always specifically reference simulcast in seeking

promotion, it is understood in such discussions that promotion on terrestrial radio includes

promotion on simulcast, and no label has ever asked not to be played on simulcast. See IHM

FoF g 138-144.

920. Mr. Burruss's testimony that Columbia does not devote any resources to

promotion on simulcast also is not credible. See also IHM Response FoF $ 1175. Mr. Burruss

himself submits DAIP requests to iHearMedia, and he conceded on cross-examination that

DAIP is a promotional program. See Tr. at 7066:17-19 (Burruss) ("Q. Just to direct you back to

my question, Mr. Burruss, is DAIP a promotional program or not? A. I would have to say

yes.").

921. Mr. Walk's testimony that he does not specifically discuss simulcast when

seeking promotion on terrestrial radio also is beside the point.
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922. This paragraph consists mostly of legal argument regarding the definition of

simulcast. In addition, citing only Professor Rubinfeld, SoundExchange claims that "[a]11

indications suggest that [simulcast] functionality will continue to evolve over the five years at

issue in tliis rate period." Even ifProfessor Rubinfeld had made such a statement, it would not

be reliable, because Professor Rubinfeld has no basis to testify about how simulcast services are

evolving, which he did not study and cannot predict. See Tr. at 2022:5-8, 2153:10-15

(Rubinfeld) (neither Professor Rubinfeld nor Professor McFadden studied simulcast). In any

event, the cited portion ofProfessor Rubinfeld's testimony merely stated (without any support)

that, in general, functionality is "constantly evolving." Rubinfled WRT $ 207. Such vague and

unsupported statements cannot be credited, and in no case support SoundExchange's specific

claims with respect to simulcast functionality.

923. Simulcasts, under both NAB's and iHeartMedia's proposed definitions, have two

distinctive features. First, they are one-to-many streams; every listener hears the same music,

talk, and news at the same time. Second, a majority of the streamed content can be heard, at the

same time, on a local terrestrial radio station. SoundExchange is therefore wrong that these

definitions allow for "customization." They do not. Even when services swap out ads or songs
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&om the terrestrial radio station broadcast, there is still only one simulcast and zero opportunity

for personal "customization." Every listener to the simulcast hears the same music, talk, and

news at the same time.

924. Admitted.

925. SoundExchange mischaracterizes Mr. Littlejohn's testimony.

926-927. These paragraphs address iHeartMedia's and NAB's proposed definitions

of the term "Broadcast Retransmission" to be included in the regulations. iHeartMedia's

position is that the statutory license rate should apply to both simulcast and custom webcast

transmissions. See IHM CoL Part VII. iHeartMedia notes that NAB has proposed a rate solely

for simulcast services and highlighted the record evidence showing the unique characteristics of

simulcasting. See NAB FoF tttt 35-118, 213-225, 230-242. Both iHeartMedia's witnesses and

NAB's witnesses testified that rates for simulcast services in particular need to be re-set at an

economically rational level. See, e.g., IHM FoF ltd 14-17; NAB FoF Part IV.

928. iHeartMedia refers the Judges to NAB's response.

929. This paragraph contains lawyer argument, not proposed factual findings.

Moreover, there is no basis for SoundExchange's claim that SongExchange or any other song

The ads on simulcast will often differ from the ads on local terrestrial radio because:
(a) the simulcast station may have national reach, while the terrestrial radio station targets a local
community making the simulcast station more attractive to national companies and the terrestrial
radio station more attractive to local companies; and (b) some ads are subject to licenses that
limit their distribution to terrestrial radio.
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replacement technology would or could be used to customize simulcast streams for each

individual user.

930-938. iHeartMedia refers the Judges to NAB's response.

RESPONSE TO PART XI — AGREEMENTS WITH APPLE AND THE HI.E SERVICES

939. This paragraph contains lawyer argument that Apple's agreements with Warner

and Sony for the iTunes Radio service support SoundExchange's rate proposal. For the reasons

set forth below, these agreements are not reliable either as benchrnarks (and SoundExchange has

not even offered them as such) or as corroborative evidence of SoundExchange's rate proposal.

940-942. These paragraphs contain assertions about the functionality ofApple's

iTunes Radio service. Although SoundExchange suggests that the iTunes Radio service is a

statutory service, that is contrary to how the record labels themselves understood the service at

the time they entered into direct licenses with Apple. See, e.g.,

; see also FischeVLichtman SWRT $ 10 n.21

; IHM FoF g 352-355.

943-944. Admitted.

945. This paragraph contains lawyer argument that any concerns about whether the

interactive services market is "'effective[ly]'" or "'workabl[y]'" competitive do not apply in the
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case of the Apple iTunes Radio agreements. For the reasons set forth below, such arguments are

contrary to the evidence.

946-947. Professor Rubinfeld's pre-filed testimony provides no basis for

SoundExchange's assertion that iTunes Radio has the same ability as Pandora or iHeartRadio to

steer listeners toward the music of a particular label or that Apple would have possessed

significant bargaining power in negotiations with the record labels. Professor Rubinfeld's

testimony cites no evidence in support of such assertions, and none exists in the record. With

respect to SoundExchange's claims concerning the nature of competition in the interactive

services market, iHeartMedia refers the Judges to the responses of the other Services.

948. Professor Rubinfeld's pre-filed testimony does not support SoundExchange's

argument that Apple wielded substantial bargaining power in its negotiations with the

independent record labels. Professor Rubinfeld claims that the absence of~ in these agreements is evidence of such bargaining power. Although Apple's

agreements with Warner and Sony contained~, they are not properly treated as

webcasting royalties. See IBM pop $ 382. Thus, the absence of~ in Apple's deals with

the independents is not evidence that the independents had less bargaining power than Warner or

Sony. With respect to SoundExchange's other arguments concerning the relative bargaining

power of Apple and the labels, iHeartMedia refers the Judges to the responses of the other

Services.

949. This paragraph contains lawyer argument that Apple's agreements with Warner

and Sony were not intended to be used as evidence in these proceedings. For the reasons set

forth below, such arguments are contrary to the record.
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950-953. Professor Shapiro's testimony that webcasters and labels generally

negotiate direct licenses with the knowledge that they may be used in these proceedings provides

no support for SoundExchange's claim that the Apple agreements were not intended to be used

as evidence in these proceedings. Nor is SoundExchange correct that it is merely "speculation"

that the Apple agreements would be used to try and influence the CRB: the evidence here shows

that Apple and the labels s

See IHM FoF $$ 359-362.

In 2013, Apple was sued by the U.S. Department of Justice for conspiring with book
publishers to raise consumer-facing e-book prices by eliminating retail price competition. The
Second Circuit recently affirmed the district court's ruling against Apple, including the district
court's determination that Eddy Cue had personally orchestrated price-increasing contracts with
each of the implicated book publishers in an attempt to damage other retailers, such as Amazon.
See United States v. Apple, Inc., — F.3d —, Nos. 13-3741-cv et aL, 2015 WL 3953243, at *22-*23
(2d Cir. June 30, 2015).
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. There is accordingly no basis to SoundExchange's assertion

that Apple and the labels'ocus on these proceedings does not diminish their evidentiary value

"any more than the Pandora-Merlin or iHeart benchmarks."

954. SoundExchange cites no evidence at all to support its assertion that Apple and the

labels'onsideration of the effect of these proceedings is "irrelevant" to the reliability of the

Apple-Warner and Apple-Sony agreements, which is contradicted by record evidence. See IHM

FoF $$ 356-362.

955. This paragraph contains lawyer argument that

. For the reasons set forth below, such arguments are contrary to the record.

956. Although the

FischeVLichtman SWRT $ 36; IHM FoF $ 381.

Given the ambiguous evidence on this point, there is no basis for the Judges to accept

SoundExchange's attempt to count as part of the royalty payments.
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957. This paragraph contains lawyer argument that the internal projection documents

created by Apple and the labels treat as applicable to the iTunes Radio

service. For the reasons set forth below, such arguments are contrary to the record.

958-962.

paragraphs assert that

Relying solely on the testimony ofProfessors Katz and Shapiro, these

. But neither expert had a basis for asserting that any

particular set ofprojections prepared by the parties describes their expectations at the time of the

deal. See, e.g., IHM FoF $ 374 n,21. Nor could they, since no Apple or record label witness

testified as to which set ofprojections reflected the parties'ctual expectations. Indeed,

SoundBxchange's description of the documents on which it relies as

is misleading, given that no fact witness testi6ed as to the documents'uthenticity,

reliability, or significance. SoundExchange's argument also is wrong. It ignores evidence, as

discussed above, that

. See Fischel/Lichtman SWRT $ 36; IHM FoF

$ 381. It also ignores evidence that Sony and Warner themselves recognized the uncertainty and

ambiguity in the Apple contracts regarding what portion of

See Fischel/Lichtman SWRT

$$ 37-38; see also, e.g.,

; IHM FoF g 383-384.
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963. This paragraph contains lawyer argument that the

. For the reasons set forth

below, such arguments are contrary to the record.

964-965. Admitted.

966-969. iHeartMedia admits that, through amendments to the labels'

the parties

agreed to recharacterize Apple's

. iHeartMedia disagrees, however, with the

inference SoundExchange seeks to draw &om that evidence, which shows only that Apple and

the labels sought

See IHM FoF Q 380-384.

970-973. In responding to NAB's argument that

148



PUBLIC VERSION

. See IHMFoF $ 381.

974. SoundBxchange cites no evidence at all to support its assertion in this paragraph

that the

. The Judges, therefore, cannot accept this proposed finding. Moreover, even if it were

true, as described above, SoundBxchange's assertion would be irrelevant: the key question is

SoundExchange has provided no evidence that such treatment is appropriate. See IHM FoF

$$ 380-384.

975-976. These paragraphs contain lawyer argument that increases in Apple's other

lines ofrevenue (such as downloads and device sales) as a result of the webcasting agreements

can be disregarded when attempting to derive an effective per-performance rate &om the

agreements because they would lead to corresponding increases in label revenue. For the

reasons set forth below, such arguments are contrary to the record.

977. Admitted.

978. No weight can be given to Professor Katz's supposed admission that Apple's

Controller

Apple's witness was not made available at the hearing. In any event,
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; Fischel/Lichtman SWRT $ 35 k, n.67

); IHM FoF $ 388.

979. In characterizing the incremental

SoundExchange ignores that Apple projected

it would earn

, see Fischel/Lichtman SWRT $ 52—

See Rubinfeld

WRT App. 2b A 2c; IHM FoF tt 385.

980-982. This paragraph argues that the incremental download revenue Apple

expected to obtain as a result of the webcasting agreements should be disregarded because of

corresponding increases to the labels 'hare of download revenues. But SoundExchange ignores

evidence that shows the increased download revenues were necessary to Apple to offset the

expense ofwebcasting royalties, and that Apple would not have entered into the agreements

without such increases in other revenues. Although Apple expected to earn

See

Fischel/Lichtman SWRT tt 52;

; see also IHM FoF $ 385; IHM CoL gtt 21-22. In

fact, while Apple expected
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performance rate based on actual performance is , SoundExchange

151

~. See Fischel/Lichtmen SWRT $ 53; IHM FoF tt 386. Relying only on the Fer-

performance compensation in the webcasting agreements, and ignoring these other sources of

revenue to Apple, would lead to a dramatically inflated estimate of Apple's willingness to pay.

983. This paragraph contains lawyer argument that the rates in Apple's agreements

with Warner and Sony support SoundExchange's rate proposal. For the reasons set forth below,

such arguments are contrary to the record.

984-988. These paragraphs contain further legal argument. iHeartMedia refers the

Judges to Part I of its Proposed Conclusions of Law and Part I of its Response to

SoundExchange" s Proposed Conclusions of Law, which explain why expectations at the time

parties entered into webcasting agreements — and not actual performance data — are the only

reliable source of information about the rates a willing buyer and willing seller would agree to

for webcasting performances.

989. In describing Professor Rubinfeld's methodology as "conservative,"

SoundExchange ignores iHeartMedia's many criticisms of that methodology, including Professor

Rubinfeld's improper reliance on performance data in lieu of the parties'xpectations, his failure

to make any adjustment for the statutory shadow, his failure to account for the possibility that

preexisting payment obligations between Apple and the labels were merely recharacterized as

new sources of revenue, and his failure to account for the possibility that new sources of revenue

to Apple as a result of the agreements affected its willingness to pay. See IHM FoF gtt 356-391.

990. In emphasizing that Professor Rubinfeld's calculation of an effective per-
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ignores that the figures cited irom As

explained in Part I of iHeartMedia's Proposed Conclusions of Law and Part I of its Response to

SoundBxchange's Proposed Conclusions ofLaw, however, the relevant question is not what

Apple actually paid under the agreements, but what it expected to pay at the time it entered into

them. Indeed, this paragraph demonstrates the unreasonableness of SoundExchange's approach,

which resulted in effective per-play rates for Apple of approximately

would have paid under the statutory rates.

the rate Apple

991. In describing Professor Rubinfeld's adjustment to his per-performance rate to

account for the difference in royalty-bearing plays

SoundBxchange ignores that Professor Rubinfeld improperly assumed that

~ See IHM FoF g 368-369; Fischel/Lichtman SWRT Q 43-44;

; Shapiro SWRT at 11-12; Fischel/Lichtman SWRT

Ex. B (IHM Bx. 3374 at 1). As described in iHeartMedia's Proposed Findings ofFact,

; IHMFoF $ 368.

992-993. In describing the "adjust[ment]" Professor Rubinfeld performed to account

for independent labels, SoundExchange ignores that Professor Rubinfeld's treatment of the

independent labels simply highlights the unprincipled nature ofhis rate calculation. Although

the effective per-play rates he calculates for the independents differ markedly Rom those he
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calculates for Sony and Warner, Professor Rubinfeld did not attempt to reconcile the figures;

instead, when it came to these two major labels, he simply calculated a weighted average

effective per-play rate for the majors and independents, assuming for the

independents, which had the effect of reducing his overall calculation for the Apple agreements

994-998.

. See IHM FoF $ 382; Rubinfeld WRT App. 2 $$ 29, 41.

SoundExchange cites no evidence at all to support its assertions in these

paragraphs regarding the proper treatment of skips and other non-royalty-bearing performances.

The Judges, therefore, cannot accept these proposed findings which, in any event, are

contradicted by record evidence. See IHM PoP g 368-371.

999. In noting that properly accounting for skips and other non-royalty-bearing plays

would reduce Professor Rubinfeld's rate calculation to , SoundExchange ignores the

many other fatal flaws in Professor Rubinfeld's analysis of the Apple agreements, including his

improper reliance on performance data in lieu of expectations, his failure to account for the effect

of the statutory shadow, and his failure to account for revenue properly attributable to other lines

ofbusiness. See IHM PoP g 356-388.

1000. This paragraph contains lawyer argument that analyzing the parties're-deal

expectations for the Apple agreements yields an effective per-play rate closer to

SoundExchange's rate proposal than to the Services'. For the reasons set forth below, such

arguments are contrary to the record.

1001-1004. These paragraphs purport to describe Sony and Warner's pre-deal

expectations for the Apple iTunes Radio agreements. As noted above, however, SoundExchange

ignores that no fact witness for any label described the label's expectations at the time the

agreements were signed. SoundExchange's attempt to cast testimony by Professors Katz and
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Shapiro as an endorsement ofpre-deal models purportedly prepared by the parties for that

purpose is a mischaracterization and, more importantly, cannot be given any weight: Professors

Katz and Shapiro have no basis to identify any set of label projections as definitive in the

absence of such evidencejom the labels. See IHM FoF $ 374 n.21.

1005. This paragraph introduces SoundExchange's analysis ofApple's pre-deal

expectations. No response is required.

1006-1008. Admitted.

1009-1014. iHeartMedia refers the Judges to Pandora's response.

1015. Some interactive services have offered quasi-noninteractive features in recent

years, But it is undisputed that, because of the additional features they offer, these services do

not and cannot rely on the statutory license. See IHM FoF $$ 401-416; accord Rubinfeld WRT

$ 179, ; Rubinfeld WRT $ 195, Tr. at

154

2086:8-12 (Rubinfeld) (Spotify Shuffle); Rubinfeld WRT $ 196 (Rhapsody unRadio); id. $ 199, .

Tr. at 2088:4-8 (Rubinfeld) (Nokia MixRadio).

Because of their premium features, use of these services'greements with record labels

as benchmarks would require adjustments to the headline per-play rates to create an apples-to-

apples comparison. See Tr. at 2084:8-16 (Rubinfeld) ("If I was going to actually use [the

Rhapsody unRadio agreementsj as a[nj alternative suggested rate, I would have done some

functionality adjustments."). But it is undisputed that no witness has even attempted such

adjustments for any of the four "Section III.E" services. See id.; Tr. at 2086:3-6 (Rubinfeld)

(Spotify Shuffle); Tr. at 2096:9-15 (Rubinfeld) (Beats The Sentence); Tr. at 2088:4-8

(Rubinfeld) (MixRadio). To the extent there is uncertainty about exactly what features the

Section III.E services have, that is a product of SoundExchange's eleventh-hour reliance on them
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as "corroborative" ofProfessor Rubinfeld;:s:iateractIve benchmark':.and.their failure:to;ofter fact:

vritnesses. regarding their furictionality'::Cf::: I.:ittlej ohn.WRT;

In'the absence::::of,:such evidence,

there is no way the Section XK.B services'greements can'"corroborate": aey,claims::about: the.

nonlnteractive webcasting market.

Likewise, the four comers of the Be'ction'IK,E services'greeLnents themselves ofhcer,rio

assistance, as they are rendered::mscoitable: by'a rat'.s:nest'ofblended rates'and inteilockmg,

promises regards unrelated products. Sie BM"FUP'Q::417'-'421;:: Shapiro::SWRT::at 17, Katz

WRT $ .265 (Spoti'fy: ShuNe)„Pi:scheULic5t'inan:SR'".'$2"7 A.':n:.:27::(Nokia::~a8io) Jd.'II30,'atz
'WI 240 4 TaMe 12 (Beats's The:Sentence'e),-'Kgz:WRT Q 249,. 259:4;,Table 14 (Miapsody

. I'uxther confounding.attempts. to rely..on.the: Section IILE.services'greements

to set rates is the fact that rio vvitness even attempted to correct them"to account: fox:the.;sha'dovI7..of

the statutory rate. See PischeULichtman,SWRT 'II 20
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Finally, SoundExchange suggests that record labels offer lower per-play rates for these

quasi-interactive services because their agreements But there is

no evidence in the record to support that assertion, as no fact witness testified regarding these

agreements. Indeed, the simply exacerbate a key problem with the Section

III.E services: they were never intended as standalone products.

1016. SoundExchange impliedly concedes that the Section III.E services were not

intended to operate as standalone services, but rather as avenues to convert listeners to

interactive subscriptions. See SX FoF $ 1015. Many of these services represent only a small

&action of total spins on the service (including interactive offerings). See Katz WRT $ 240

&, Table 12; id. $ 259 8c Table 14. MixRadio was given away &ee to Nokia's phone customers

in order to sell more phones. See Katz WRT $ 249. And the &ee version ofBeats's The

Sentence was always intended to be just a limited-time-only offer. See Rubinfeld WRT App. 1

at 3; see also Tr. at 2095:9-14 (Rubinfeld) ("[T]hat does suggest that the limited &ee service was

shut down."); Katz WRT $ 241 n.324 ("The source Dr. Rubinfeld cited for the existence of [the

limited free version ofThe Sentence] stated that: 'The company says that, for an unspecifie

period, it will make The Sentence free on iPhones.'"). Given these facts, it is unsurprising that

these services'greements

standalone webcasting services.

— because they were never intended as

1017. SoundExchange's chief economic expert, Professor Rubinfeld, concedes that

Beats's The Sentence no longer exists, see Tr. at 2095:9-14 (Rubinfeld), and has

. The best evidence in the record — which is thin

regarding all of the Section III.E services — suggests that The Sentence was a limited-time-only

offering whose agreements contain not suitable for use as benchmarks. See
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Fischel/Lichtman SWRT $ 30; Katz WRT $ 241 8c n.324; id. $ 240 Sc Table 12. SoundExchange

asserts that the influence of a sophisticated third-party, ATILT, on Beats'ates renders them

more reliable, but it offers no attempt to unbundle the interlocking promises between Beats, the

record labels, and AT8cT.

1018-1019. This problem is made worse by the fact that SoundExchange failed to

submit fact testimony about The Sentence's functionality. The only evidence in the record about

how The Sentence works in the real world was submitted by Mr. Littlejohn, who tested the Beats

"Bee trial," which includes a version of The Sentence, and his testimony undermines any

reliance on The Sentence as a corroborative benchmark because of the existence of "important

features that exceed... the limits of the statutory license." Littlejohn WRT $ 11. Professor

Rubinfeld, the SoundExchange witness who sought to rely on the Section III,E services,

conceded that he never used The Sentence to play music. See Tr. at 2091:25-2092:5 (Rubinfeld)

("I didn't actually play any songs. One of the things I'e done — actually, several times — is

just go to various websites and look at the features of the service. I don't think I actually played

a song."). SoundExchange offers no fact witness to patch this hole in the record.

In any event,

28
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1020. It is irrelevant that the Beats agreement describes the limited-time-only version of

The Sentence as

; Littlejohn WRT g 11-15.

1021. The fact that The Sentence lacked certain features common in other streaming

services demonstrates that it was never intended to operate over the long-term and that it was

primarily designed as a teaser offering to induce customers to subscribe to Beats'ubscription

interactive product. See Katz WRT $ 241 & n.324; Tr. at 2095:9-14 (Rubinfeld).

1022. This paragraph is misleading. It is undisputed that waivers of the performance

complement constitute modifications to the statutory license. See 17 U.S.C. $ 114(j)(13). As

such, they must be negotiated directly — though not all direct licenses contain such waivers. For

example,

29

. And it is undisputed that, despite conceding the existence of these additional features

offered by Beats's The Sentence, Soundaxchange made no attempt to adjust for their value. See

29
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Tr. at 2096:9-15 (Rubinfeld) ("Q. But you didn't make any accommodation in your analysis for

the possibility for any differences between what Beats is able to do and what the statutory license

would allow, correct? A. I tried as best to describe the differences, but I did not do any

calculations that would make an adjustment, that's correct.").

1023-1025. Professor Rubinfeld relied on the unadjusted headline rates described in

the various amendments to Beats's existing interactive licensing agreements to claim that those

agreements "corroborated" his interactive benchmark. But he undertook no adjustment to

correct for the , see Fischel/Lichtman SWRT tt 30, the additional

functionality, see id. $ 11, or the shadow of the statutory rate, see id. $ 20; see also Tr. at 2096:9-

15 (Rubinfeld) ("I did not do any calculations that would make an adjustment."). As a result, the

unadjusted headline rates contained in the Beats agreements are not probative. See also IHM

FoF $$ 404-408, 420, 422.

1026-1029. The rates applicable to Spotify's free tier also do not corroborate

SoundExchange's rate proposal. Spotify Shuffle allows users to select the songs they want, to

listen to when they want, so long as they do not specify the exact order ofplayback. See

Littlejohn WRT $ 7. Users can "binge-listen" to their favorite artists, albums, or playlists. Id.

Even Professor Rubinfeld admits that Spotify Shuffle "provides elements of interactivity."

Rubinfeld WDT tt 50 n.22. For many users, the requirement that the music be listened to in a

random order is not a bug but rather a feature, because those users prefer shuffled playback. See

Littlejohn WRT $ 10.

The additional interactivity Spotify includes with its Shuffle service was no accident.

Instead, it was

See Fischel/Lichtman
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SWRT $ 15 8r, Ex. A. This evidence demonstrates the substantial value that Spotify's additional

features have for consumers and, in turn, Spotify itself. Because it values the additional features,

Spotify was willing to pay more for them. But just as with the other Section III.E services,

SoundExchange offers unadjusted headline rates, uncorrected for additional functionality,

blended international rates, see Shapiro SWRT at 17, or the shadow of the statutory rate.

What evidence there is in the record suggests that the true per-play rate for Spotify

ShufHe performances is

Katz calculated a per-play rate for Shuffle of

See Katz WRT $ 269 A Table 17. Professor

— without correcting for the additional

functionality or the shadow of the statutory rate. See id. As a result, the unadjusted headline

rates are not probative here.

1030. As with Beats and Spotify, Rhapsody unRadio is part of a more popular

interactive product. It offers a subset of the features offered in Rhapsody's fully on-demand

product, including substantial interactivity. See Rubinfeld WDT $ 60 ("Rhapsody introduced

'unRadio'n 2014, which is an entirely separate product with its own subscription plan which

ofFers curated radio playlists as well as unlimited skips, no advertisements, and caching of

selected songs.").

unRadio offers numerous non-statutory features, including, as noted, unlimited skips.

See Littlejohn WRT $ 17. unRadio also announces songs in advance — in fact, pre-announced

songs cau even be removed &om the play queue in advance — and it offers fast-forwarding and

rewind functionality, full offline playback, and even on-demand playback of songs. See id.

g 17-18, 20-21. Again, SoundExchange made no adjustment for any of these features.

The fact that Spotify offers a "radio" feature does nothing to diminish the additional
features that remain available to ShufFle users.
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Moreover, unRadio represents just , see Katz WRT

$ 259 8c Table 14, raising the concern that rates could be blended with Rhapsody's much larger

existing interactive service, rendering the headline rate unreliable.

1031-1033. At its launch, Nokia MixRadio was offered exclusively to consumers who

purchased Nokia mobile devices. See Rubinfeld WRT $ 199. An important part of the licensing

agreements governing MixRadio is a . See id. $ 200. But despite acknowledging

those ~, Professor Rubinfeld undertook no attempt to account for the additional revenue Nokia

received Rom mobile device sales as a result of its offering ofMixRadio. See id. Q 199-200.

Moreover, MixRadio offers considerable extra-statutory functionality. See Littlejohn

WRT g 24-25. Professor Rubinfeld admitted that MixRadio offered such functionality,

including offline playback and unlimited skips, 'ee Rubinfeld WRT $ 199, but did not

undertake any adjustments to account for them. As a result, the MixRadio agreements are not

evidence ofwhat a willing buyer and willing seller would agree to in the market for statutory

services.

RESPONSE TO PART XH — WSA SETTLEMENT AGREEMENTS

1034-1081. iHeartMedia refers the Judges to NAB's and Sirius XM's responses.

RESPONSE TO PART XIII — DIGITAL RADIO PROMOTES

1082-1088. These paragraphs contain legal argument, not proposed factual findings.

SoundExchange, moreover, is wrong to contend that the statute permits the Judges to consider

'oundExchange notes that some of these features require an additional monthly fee.
That is irrelevant to the question ofwhether the royalties paid by Nokia (

) are for substantially the same performance
rights as are available under the statutory license. The additional functionality available to
MixRadio subscribers is therefore critical to understanding the necessary but unperformed
adjustments to the headline rates.
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only so-called "expansionary promotion" that benefits copyright holders as a whole, while

excluding so-called "diversionary promotion" that benefits only individual record labels.

Instead, the willing-buyer willing-seller standard requires the Judges to take into account

promotional benefits that one record label may achieve at the expense of other record labels, as

well as promotional benefits that accrue to the record label through increased consumer

expenditures on music as a whole. See IHM CoL Part III; IHM Response CoL Part III.

Moreover, the record evidence unequivocally establishes that the sellers here — &om Warner to

the thousands of independent labels that signed deals either with iHeartMedia or opted into the

Pandora-Merlin Agreement — would seek greater promotion for themselves at the expense of

other labels, and would agree to a lower rate in exchange for that promotion. See IHM FoF

Part II.D.

1089-1090. This paragraph claims that consideration of so-called diversionary

promotion under the statute "also is wrong from an economic perspective," but SoundExchange

neither explains nor supports that view. SoundExchange merely reiterates its views about what

the statute means, which is wrong for the reasons described above. See IHM Response FoF

$$ 1082-1088,

1091. iHeartMedia admits that promotion is relevant to the downward adjustment that

would need to be applied to the interactive benchmark if the Judges were to use that benchmark.

For the reasons described above, see IHM Response FoF $$ 1082-1088, iHeartMedia disagrees

with SoundExchange's claim that an adjustment is appropriate only for so-called expansionary

promotion.

1092-1096. These paragraphs merely summarize the sections that follow, and any

factual contentions in those sections are addressed below.
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1097. This paragraph quotes 8'ebcasting III. No response is required.

1098. This paragraph argues that, if statutory and interactive services were shown to

have the same net promotional effect, there would be no need for a downward adjustment to the

interactive benchmark to account for promotion. The evidence shows, however, that the net

promotional effect for statutory and interactive services is very different, that there also are

numerous other adjustments that must be made to the interactive benchmark, and that the

interactive benchmark should therefore be discarded particularly given the thick market of

agreements for statutory services. See IHM FoF Parts V.A-C, E, G, I.

1099. This paragraph acknowledges that the iHeartMedia-Warner and Pandora-Merlin

agreements incorporate the parties'nderstandings of the promotional effects of those deals, but

argues that those understandings are not necessarily representative of "the market's" view.

SoundExchange cites no evidence that there is a difference between these parties'iews and the

market's view ofpromotional effects, or that the views of these parties are somehow

idiosyncratic or not representative. To the extent SoundExchange is merely reiterating its legal

argument that only "expansionary promotion" may be considered under the statute, it is wrong

for the reasons described above. See IHM Response FoF $$ 1082-1088.

1100. SoundExchange cites no evidence to support the claims in this paragraph, which

are simply lawyer argument. The Pandora-Merlin Agreement necessarily represents terms that

willing buyers and sellers would reach, including reasonable accounting for promotional effects.

See also IHM Response FoF $ 1099.

1101. Although SoundExchange claims that

the testimony it cites,

is to the contrary.
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1102. SoundExchange cites no evidence in this paragraph, which is simply lawyer

argument. As noted above, there is no evidence that the entrants into direct licenses with

iHeartMedia and Pandora — which all agreed to very low rates for additional spins on

noninteractive services based on the promotional value of those spins — had idiosyncratic or

nonrepresentative views. See IHM Response FoF $ 1099. SoundExchange cannot now invent

such facts, which the record does not support.

1103. Citing only the testimony ofMr. Wilcox, SoundExchange argues that Warner did

not view its agreement with iHeartMedia as providing promotional bene6ts. Mr. Wilcox's

testimony is not credible.

Mr. Wilcox's testimony also is contradicted by numerous

record label witnesses

See IHM FoF Q 128-132. Mr. Wilcox's testimony also is at odds with

Warner's own documents, which show that Warner

See IHM FoF tttt 133-
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137;

1104. SoundExchange cites no evidence in this paragraph, which is simply lawyer

argument that is unsupported by the record for the reasons set forth above.

1105. SoundExchange argues that internal iHeartMedia and Pandora documents show

. As discussed above, however, neither

document is evidence that consumers perceive statutory services and interactive service as

competitive substitutes. See IHM Response FoF $$ 286-287, 297-301. The overwhelming

evidence demonstrates they do not. See IHM Response FoF tttt 257-268; IHM FoF gtt 28, 299-

310.

1106. iHeartMedia refers the Judges to Pandora's response.

1107. Mr. Pittman's testimony that it is iHeartMedia's strategy to make its service

available on multiple devices provides no support for SoundExchange's claim that webcasting is

diverting revenues &om other sources, and in fact shows the opposite. See Pittman WDT tt 9.

As discussed above, iHeartRadio is siphoning customers away &om other forms of listening that

generate little or no revenue for copyright holders, primarily terrestrial radio, but also piracy and

YouTube. See IHM Response FoF tttt 237-243; IHM FoF tt 29. There is no evidence that

iHeartRadio or statutory services in general are cannibalizing other sources ofmusic industry

revenue. See IHM Response FoF tttt 226-231; IHM FoF tttt 79-85. Thus, the more that
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iHeartRadio expands, the more revenues that record labels are likely to earn. See IHM FoF

1108. iHeartMedia refers the Judges to Pandora's response.

1109-1110. This paragraph attempts to use testimony and documents &om

iHeartMedia to show that statutory services substitute for interactive services. But none of this

evidence addresses the critical question ofhow consumers view these services, and in any case

SoundExchange has mischaracterized the record.

instead makes clear that when he previously used the term to describe

Pandora he had a different conception of that term from the one SoundExchange urges. Mr.

Pittman's e-mails and the other iHeartMedia documents that SoundExchange cites confirm this.
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1111. iHeartMedia refers the Judges to Pandora's response.

1112. SoundExchange contends that "as statutory webcasting services have gained in

popularity, music industry revenues have continued to decline." But correlation is not causation

and, as SoundExchange's own experts and fact witnesses conceded, there is literally no evidence

of a causal link between these two trends. See IHM Response FoF g 226-231; IHM FoF Q 83-

84. All empirical evidence is to the contrary: the decline in revenues is due to factors other than

webcasting, and webcasting is, if anything, helping to reverse the industry's decline in revenues.

See IHM Response FoF $$ 226-231; IHM FoF g 28-29, 79-85.

1113. This paragraph attempts to credit the Apple iTunes Store — not statutory

webcasting — with reducing piracy. But SoundExchange's sole support is a paragraph of

testimony &om Dr. Blackburn, who is not an expert on these matters, and whose testimony cites

a few publications that loosely link the iTunes Store with Napster and other unspecified "Bee"

services. See Blackburn WRT g 57. In any event, iHeartMedia's witnesses and experts did not

claim that webcasting eliminated piracy, but rather that it has been recognized by the record

labels themselves as converting listeners from piracy and is the best hope of continuing to thwart

that threat going forward; there is vast record support for this contention. See IHM Response

FoF $/237-243; IHM FoF +29, 32, 46.

1114. SoundExchange ignores independent studies that have found that download sales

will stay flat going forward, as well as record label testimony that streaming revenues are

growing fast enough to offset any decline in digital downloads. See IHM Response FoF $ 232.
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1115-1119. These paragraphs describe Dr. Blackburn's supposed natural experiment"

regarding the iHeartMedia-Warner Agreement. Dr. Blackburn's analysis is not reliable, and in

no case supports SoundBxchange's thesis that statutory webcasting services are net substitutional

— a proposition that Dr. Blackburn did not even try to test. See Blackburn WRT g 25-27

(explaining that experiment was designed to test solely whether additional performances result in

additional sales); Tr. at 5987:24-5988:14 (Blackburn) (testifying that the "natural experiment" is

not affirmative evidence of substitution, but rather "just further lack of evidence of a promotional

effect").

First, Dr. Blackburn compared Warner's share ofplays on iHeartRadio's custom radio

stations to Warner's share of all album sales nationwide during the first six months of the

iHearMedia-Warner Agreement; he did not explain why he ignored iHeartRadio's simulcast

radio stations, which account for the majority of listening on iHeartRadio, or why he limited his

analysis to a six month period when data for subsequent months was available. See Blackburn

WRT g 25-26 Er, Figure 6;

Dr. Blackburn's
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failure to consider these factors makes it impossible to draw any conclusion as the cause of the

dip in Warner's share of album sales. Indeed, Dr. Blackburn conceded that

~, or "other changes going on in the market," Tr. at 5986:2-18 (Blackhnrn), might

explain the dip in Warner's share of album sales. Even if it were possible to draw some

conclusion, one could not do so with any level of confidence. Dr. Blackburn admitted he failed

to apply the very scientific principles that he used in other contexts in order to prove cause and

effect and could not assign any level of statistical confidence to his conclusions. See Tr. at

5986:20-5988:21 (Blackburn) (admitting he did not calculate a p-value even though it would be

possible to do so).

Second,
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1120. SoundExchange relies for the factual claims in this paragraph not on testimony

&om artists or copyright owners, but &om record label lawyers and deal negotiators who, like

SoundExchange itself, are charged first and foremost with obtaining the maximum possible rate.

See IHM FoF $$ 87-88. The views of these witnesses cannot be considered representative of

"copyright owners" generally, or even of the record labels as a whole. See id. g 89-95.

Moreover, SoundExchange's suggestion that promotion has become an anachronism because

consumers are purchasing less is demonstrably false. See IHM FoF $$ 100-144; IHM Response

FoF g 237-243.

1121. This paragraph claims that statutory services compete directly with and therefore

lead consumers to shun higher-priced interactive services. But SoundExchange's only support is

Mr. Kooker, a record company negotiator, who is not a credible witness on consumer demand.

He has no expertise or even first-hand knowledge ofwhat consumers ofwebcasting — a

business he is not even in — may or may not want, or what their incentives are. Mr. Kooker's

testimony is not merely unreliable but wrong. The evidence conclusively shows that only a

small number of consumers are willing to pay $120 per year for music (the annual cost of a

$9.99 per month interactive service), which is one of several core factors that deter consumers

&om migrating to paid versions of directly licensed services. See IHM Response FoF $ 244.

1122. This paragraph claims that the availability of statutory services makes it more

difficult to persuade consumers to buy music. SoundExchange cites only Mr. Kooker and Mr.

Harrison, but neither is a credible witness about consumer demand and purchasing habits.

SoundExchange has offered no reliable evidence that use of statutory webcasting is causing

decreases in music purchases, and its witnesses have conceded they have no causal proof of such

an effect. See IHM Response FoF g 226-231; IHM FoF Q 28-29, 79-85.
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1123-1124. These paragraphs contain snippets of testimony &om independent label

witnesses, one artist, and one artist representative making claims similar to those of Mr. Kooker

and Mr. Harrison. But like Mr. Kooker and Mr. Harrison, none of these witnesses can reliably

testify about the behavior ofwebcasting consumers. And for the same reasons described above,

none of this testimony is evidence that there is substitution between statutory and interactive

services occurring in the marketplace.

1125. Under a heading purporting to describe "survey evidence," SoundExchange

claims that "every moment" a statutory service is used it displaces use of an interactive service.

SoundExchange's only support is Mr. Kooker, who did not perform any survey or even claim to

review one, and is not a credible witness on consumer behavior. SoundExchange's claim also is

wrong: listening to statutory services is most likely to replace listening to terrestrial radio, and is

therefore most likely to be a net bene6t not net substitute to record industry revenues. See IHM

Response FoF $$ 237-243; IHM FoF $$ 29, 93-95.

1126. Citing only Mr. Wheeler, SoundExchange claims that webcasters have economic

incentives to discourage their users to pay for subscriptions. See Wheeler WDT at 19. Mr.

Wheeler has no basis to testify about the economic incentives ofwebcasters. Moreover, as

demonstrated above, the evidence conclusively shows that statutory webcasting does not prevent

consumers from paying for subscription services, but instead is viewed by consumers as a

distinct product. See IHM Response FoF $$ 257-268; IHM FoF $$ 28, 299-310.

1127-1131. These paragraphs describe the survey by Sarah Butler, which

SoundExchange cites as further evidence that consumers would use interactive services in the

absence of statutory services. But Ms. Butler's survey did not purport to measure quantitatively

the actual or likely future substitution between statutory and interactive services, and also is
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flawed for at least two reasons. See IHM FoF $$ 304-306. Ms. Butler — in contravention of

standard survey procedure — failed to conduct a pre-test to determine whether the questions

posed in her survey were understandable to respondents; and her survey did not attempt to

answer important questions, such as consumer willingness to pay, that are critical to her ultimate

conclusion that "statutory webcasting services are substitutes for on-demand services," rendering

the survey disconnected from the real-world marketplace. See id.

1132-1140. iHeartMedia refers the Judges to Pandora's response.

1141. This paragraph acknowledges that Dr. Kendall's empirical study found that

statutory services are net promotional, but claims that Dr. Blackburn reached the opposite

conclusion. In fact, Dr. Blackburn's empirical results also show that statutory services are net

promotional and corroborate Dr. Kendall's conclusion. As Dr. Blackburn conceded on cross-

examination, the best estimate of the effect of statutory services on music sales is the point

estimate, which he admitted was positive in his study. See Tr. at 5978:23-5979:22 (Blackburn)

("I mean, I guess if you put a gun to my head and said you have to pick a number, that's [the

point estimate] the best estimate... I agree that's a positive number."). Thus, his data show that

users of statutory services "purchased 5.123 more downloads — more song downloads in period

2" (a three-month period) when they started listening to statutory services, than they did in

period 1 (another three-month period) when there was no such listening. Tr. at 5980:11-16

(Blackburn) ("That's the interpretation, yes."). In the same model, Dr. Blackburn's study

showed that users of interactive services purchased 3.838 fewer downloads in period 2 than in

period 1. See Tr. at 5981:22-5982:4 (Blackburn).

1142-1143. SoundExchange claims that, because the data used by Dr. Kendall and Dr.

Blackburn are limited only to downloads (not physical sales) and desktops (not mobile devices)
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they do not measure "the overall net promotion/substitution effect." But the main purpose of

these studies is to determine the difference in the net promotional effects of statutory and

interactive webcasting. See Kendall WRT $ 5; Blackburn WRT $ 43. Although the studies also

quantify the net promotional effect of each service, there is no evidence that including only

downloads in the study biases the results. See IHM FoF $ 149; Kendall WRT $ 14.~

1144. This paragraph describes Dr. Kendall's study and broadly concludes that it is

"deeply biased and cannot be credited." Dr. Kendall's study is, in fact, reliable and provides

sound empirical evidence demonstrating that statutory webcasting services are more promotional

than interactive services. The study is based on the most robust dataset of its kind, which was

obtained from a source that is used widely and viewed as reliable by thousands ofbusinesses.

See Kendall WRT $ 7. The data consist of 60,000 observations that track 10,000 users over a

six-month period. See id. $ 8. This evidence is sufficiently reliable that the Judges cannot

simply apply the interactive benchmark without adjusting for the differential promotional effect

between these two types of services. See id. $$ 25-35. Dr. Kendall not only satisfactorily

addressed all of SoundExchange's criticisms, but SoundExchange's own expert, Dr. Blackburn,

used data from the same source and containing all the same issues, and believed the data reliable

enough to conduct an empirical study ofhis own, without voicing any of the criticisms that

SoundExchange's lawyers now belatedly try to make. See Blackburn WRT $$ 46-50
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(identifying "Limitations of the iHeartMedia Data," but discussing only the shortcomings of

measuring music "discovery" as opposed to time listening, which does not apply to Dr. Kendall's

data set, as discussed at IHM Response FoF $ 1159). SoundExchange's inability to challenge

Dr. Kendall's testimony on the record as it exists is further illustrated by its attempt to submit

with its proposed findings of fact an entirely new analysis that "reruns" Dr. Kendall's data. That

new analysis is improper and unreliable. SoundExchange not only fails to provide any of the

materials necessary to validate its new analysis, but the limited materials it does provide also are

incomplete or wrong on their face, as discussed further below.

1145-1147. SoundExchange claims that Dr. Kendall's study is unreliable because the

underlying data show a gap between the time spent listening to interactive as compared to

statutory services. As Dr. Kendall testified, however, this disparity "seemed reasonable" and

"there's other evidence that points in that direction." Tr. at 3275:13-15 (Kendall), For example,

it makes sense that interactive listening time would be higher because interactive listeners tend to

be intensive music listeners who more &equently pay for the service, and therefore have an

incentive to nse the service more intensely. See, e.g., Tr. at 3274:17-21 (Kendall);~
SoundExchange claims that data from Professors Fischel and Lichtman show that Pandora users

exhibit more intense listening than Spotify users, but that data look only at the limited subset of

Pandora users that are paid subscribers, which comprises a very small share (4 percent) of

Pandora's total listener base who likely listen to more music than the average Pandora subscriber

given that they have chosen to pay for the service. See Fischel/Lichtman WRT $ 61; see also

IHM Response FoF $ 254. Mr. Herring's testimony also provides no basis to question Dr.

174



PUBLIC VERSION

Kendall's data;

1148. This paragraph speculates that the time spent listening using applications (as

opposed to a web browser) is overstated because listening on applications is measured based on

the time the application is open. But there is simply no evidence that users leave applications

open when they are not using them to listen to music, and therefore no basis to believe that these

data overstate listening time to any meaningful degree. As Dr. Kendall testified, the fact that

these data are considered reliable in the industry suggests that this is not a valid concern. See Tr.

at 3310:12-22 (Kendall). Indeed, Dr. Blackburn also relied on application data and believed his

results were reliable, without raising any questions about these data or this issue. See Blackburn

WRT ltd 46-50.

1149. This paragraph claims that including application data biases Dr. Kendall's results

based on further speculation that Spotify is accessed more widely using an application than

Pandora, thereby inflating listening time on Spotify vis-a-vis listening time on Pandora.

SoundExchange provides no evidence of this. The cited testimony of Dr. Kendall states only

that the Spotify application is popular; it does not compare that popularity with the Pandora

application. See Tr. at 3305:11-23 (Kendall). In any event, as discussed above, there is no basis

to believe that the time the Spotify application is open on a desktop is materially out of line with

the time Spotify is actually being used to listen to music, and the fact that these data are

considered reliable in the industry suggests that this is not a valid concern. See IHM Response

FoF tt 1148; Tr. at 3310:12-22 (Kendall).
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1150. This paragraph claims that Dr. Kendall's data further overstate listening to Spotify

because "the default setting on the Spotify app is to launch (i.e., to open) once the computer is

turned on." But as Dr. Kendall explained, just like any program that runs at start-up by default,

users can easily change that default and remove Spotify from the start-up folder. See Tr. at

3306:19-23 (Kendall) ("So as I understand it, you can — if the Spotify app or Pandor app or

whatever app is in your start-up folder, it will start up when you turn on the computer; and if it'

not in the start-up folder, then it won'."). Moreover, even when Spotify opens, users can close

the app, and there is no evidence to suggest users fail to do so when they are not using Spotify to

listen to music. As Dr. Kendall testified, the fact that these data are considered reliable in the

industry suggests that this is not a valid concern. See Tr. at 3310:12-22 (Kendall).

1151-1152. These paragraphs describe an entirely new analysis prepared by

SoundExchange's lawyers that purports to "rerun" Dr. Kendall's study "excluding the app data"

that SoundExchange wrongly contends biases Dr. Kendall's results. This new analysis is not

part of the record, is not sponsored by any witness, has not been fully disclosed, and should

therefore be disregarded as improper. It is probative only to show the inability of

SoundExchange to challenge Dr. Kendall's study on the record that actually exists. In any event,

SoundExchange's supposed "recreation" of Dr. Kendall's analysis also is clearly flawed. It

classifies thousands of listeners (those who use an app instead of a web browser) as non-

listeners, and therefore arti6cially decreases the promotional effect from listening because those

listeners'urchases are attributed to non-listeners. This new analysis also is incomplete, which

makes it impossible to verify SoundExchange's methodology or its implementation of that

methodology. For example, the table that SoundExchange proffers as "a recreation of Dr.

Kendall's Exhibit H," contain the references in the first two rows "From Exhibit F" and "From
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Exhibit G," but the reported numbers appear nowhere on Dr. Kendall's Exhibits F and G; if

SoundExchange recreated its own versions of Exhibits F and G, it has not provided them.

SoundExchange's analysis also omits any tests for statistical significance of its new results. This

is ofparticular concern because, by removing all listening that occurred on applications, the

sample size is reduced significantly. For example, a comparison of Dr. Kendall's Exhibit C with

SoundExchange's recreated Exhibit C shows that the number ofnon-interactive and interactive

listeners has been reduced by nearly 25 percent, from 17,106 observations in Dr. Kendall's study

to 13,082 in SoundExchange's purported recreation

1153. This paragraph contains unsupported lawyer argument. No witness or any other

evidence suggests that when desktops are used to listen to and purchase music, it is different

members of the same household engaging in these two activities. As Dr. Kendall testified, the

fact that these data are considered reliable in the industry suggests that this is not a valid concern.

See Tr. at 3310:12-22 (Kendall).

1154. This paragraph claims that Dr. Kendall's data are demographically

unrepresentative, but SoundExchange offers no evidence that this is the case. As Dr. Kendall

testified, the data sample reflects a very wide demographic. See Tr. at 3217:15-21 (Kendall)

("And so, you know, certainly we looked at the demographics of the people in the sample, and

it's a very broad range of income class, in terms ofboth genders, in terms of, you know, age-

age range. And so I don't think there's anything that's specifically oddball about the data in that

sense."). Moreover, any issues regarding the representativeness of the data affect both statutory

and interactive services equally, and therefore do not affect Dr. Kendall's conclusions regarding

the relative promotional effect between these services. Cf. Blackburn WRT $ 50 (noting with

respect to a different data issue that "these biases are likely similar for interactive and non-
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interactive services. As such, the comparison of the estimated promotional effect of interactive

services with that ofnon-interactive services can be made").

1155. This paragraph alleges that Dr. Kendall's "machines are not selected randomly,"

but that Dr. Kendall "could only obtain 8,000 machines that streamed music, so he chose to

include another 2,000 machines that did not stream but instead purchased downloads." This is

unsupported lawyer argument that also is incorrect. To ensure there were enough purchasing

data in the sample, Dr. Kendall requested that at least 2,000 of the 10,000 machines include

purchasing data. Those 2,000 machines also include listening data. See Kendall WRT $ 11

8r, n.16 ("These 2,000 machines in some cases may also have listened to online streaming

services (and would be recorded as having done so in the data), but they are not in any case

duplicates of any of the 8,000 machines selected on the basis of listenership."). In any case, any

issues with the data affect interactive and statutory services equally, and therefore do not affect

the results regarding the relative promotional effect of these services. Cf. Blackburn WRT $ 50.

1156. This paragraph criticizes Dr. Kendall's use ofdata for Google, Apple, and

Amazon, because the websites that allow music listening and purchasing also allow other

activities. For that very reason, Dr. Kendall ran his study both with and without these services.

As he testified, the exclusion of these data is not necessarily warranted, but even if they are

excluded, there is no change in the key result that statutory services have a materially larger

promotion effect, relative to interactive services. See Kendall WRT Q 24, 32.

1157. This paragraph responds to Dr. Kendall's testimony that the widespread use ofhis

data including in the music industry helps confirm its reliability. In arguing that "[j]ust because

the data may be reliable for certain uses does not mean that Dr. Kendall's particular study is

immune from critique," SoundHxchange confuses the reliability of the underlying data with Dr.
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Kendall's methodology for analyzing them and the conclusions he draws. There can be no

serious dispute that the data reliably track what they are intended to track. All of

SoundExchange's criticisms relate to how Dr. Kendall has characterized or used the data. As

discussed above, these criticisms do not provide a valid basis to set Dr. Kendall's analysis aside.

1158. This paragraph claims that Dr. Kendall's study does not have probative value

because he did not report the statistical significance between the differential effect of statutory

and interactive services. This, too, mischaracterizes what Dr. Kendall did and the validity ofhis

approach. Dr. Kendall performed the standard tests of statistical significance, all ofwhich

provided confidence in the validity ofhis results. See Kendall WRT $$ 19, 23-24; Tr. at

3228:20-3235:14 (Kendall). Although there are always additional tests that can be performed in

any study, these additional tests were not necessary or as meaningful as those he did perform, as

Dr. Kendall explained in his declaration filed in response to SoundExchange's failed motion to

exclude Dr. Kendall's testimony. See Decl. of Todd Kendall (Apr. 6, 2015). Moreover, Dr.

Blackburn recognized that, even if Dr. Kendall had performed the additional tests

SoundExchange now claims are appropriate, the results indicate 94 percent certainty in the

conclusion that statutory services promote more than interactive services. See Decl. of David

Blackburn $ 6 (Mar. 31, 2015).

1159. This paragraph attempts to distinguish Dr. Blackburn's study &om

SoundExchange's criticisms of Dr. Kendall. Dr. Blackburn groups all users into two groups:

listeners and non-listeners. He draws no distinction between listeners who listen for short

amounts of time and listeners who listen for long amounts of time in measuring promotional

effect. See Blackburn WRT $ 40. Dr. Kendall, by contrast, distinguishes among such listeners,

recognizing that greater amounts of listening results in greater exposure to music which is likely
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to influence purchasing behavior. See Kendall WRT $$ 15, 16, 19. Dr. Kendall's approach

therefore uses more of the available data, and unsurprisingly yields more statistically significant

results than Dr. Blackburn's approach. Moreover, SoundExchange offers no evidence or other

basis to conclude that any of the issues it has raised with respect to the underlying data used in

both studies would bias Dr. Kendall's results but not Dr. Blackburn's.

1160-1161. These paragraphs summarize Dr. Blackburn's conclusion that he found no

statistically significant difference between the promotional effect of statutory and interactive

services. But this conclusion cannot be credited in light of Dr. Blackburn's admission that the

point estimates are "the best estimate of an unknown parameter," and Dr. Blackburn's point

estimates — as discussed above — show a positive promotional effect for statutory services, and

a greater promotional effect for statutory services than for interactive services. See IHM

Response FoF $ 1141. The fact that Dr. Blackburn's positive results do not show statistical

significance at the 95-percent level does not mean that they can simply be ignored, particularly

since they point in the same direction as Dr. Kendall's study, which finds higher levels of

certainty using more of the available data. It is simply not credible that chance explains Dr.

Blackburn's results, when Dr. Kendall and Dr. Blackburn — and Dr. McBride — all came to

similar conclusions based on separate analyses and separate data.

1162-1168. iHeartMedia refers the Judges to Pandora's response.

1169-1170. Citing only the testimony ofMs. Fowler, this paragraph argues that record

labels are promoting on interactive services like Spotify, but not statutory services like Pandora.

But Ms. Fowler provides no data or other evidence to support these assertions, see Fowler WRT

$$ 12-13, 15, which are contradicted by extensive record evidence. The direct deals that

iHeartMedia and Pandora have signed with Warner and independent labels demonstrate the
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demand for promotion on statutory services. See IHM FoF Q 101, 127-137. Moreover, the

record labels'ther conduct, including their internal documents, shows that statutory services are

promotional, as iHeartMedia has demonstrated at length. See id. g 138-144.

1171-1172. SoundBxchange claims that traditional promotion is incompatible with

services that use computer algorithms rather than live programmers to select music. As

discussed above, however, this statement is contradicted by extensive record evidence

demonstrating that the record labels are seeking promotion on algorithm-based services. See

IHM Response FoP $ 1170; IHM PoF g 101, 127-44. There is, to the contrary, no evidence that

record labels have attempted to discourage noninteractive services from featuring their music in

their algorithms. See lHM FoP $ 166.

1173. This paragraph characterizes the numerous marketing promotion plans in

evidence as containing "only scattered references" to webcasting, but SoundExchange does not

cite a single plan to support this assertion. As iHeartMedia demonstrated, these plans con6rm

that the record labels have used their promotion departments to influence the songs that

noninteractive services play on simulcast and "custom" radio. See IHM FoF $ 138.

No weight should

be given to Mr. Burruss's testimony that simulcast does not come up in marketing, see Tr. at

7045:2-5 (Mr. Burruss), because Mr. Burruss oversees promotion on terrestrial radio and it is

plainly the case that efforts to promote on terrestrial impliedly include simulcast, whether or not

they are separately called out. See IHM PoF Q 138-143.
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1174. This paragraph claims that certain artists and sound recordings have broken

without substantial airplay, but that is irrelevant. The record labels clearly view such airplay to

be sufficiently critical to have in-house promotion departments, with, collectively, hundreds of

employees, and to spend hundreds ofmillions of dollars annually — a substantial portion of their

overall budgets — on obtaining such promotion. See IHM FoF gtt 103-104. Mr. Burruss's

unsupported anecdotes of a few albums that sold well despite no significant prior airplay

(Burruss WRT tt 10) are the exceptions that prove the rule and deserve little weight in light of the

extensive evidence that record labels invest heavily in promotion, and must therefore view it as

important in today's marketplace.

1175. This paragraph argues that iHeartMedia's promotional programs like AIP, On the

Verge, and DAIP are advertisements. While these programs often — but do not always—

include a "where to purchase" message, they are no more advertisements for artists and songs

than ordinary radio play and artist interviews. See, e.g., Tr. at 1306:2-19 (Wheeler) (DAIP spot

for Queens of the Stone Age's "Smooth Sailing" included "pretty much the whole track," but

did not include a "where to purchase" message). Because iHeartMedia plays the entire song or

nearly the entire song as part of the On the Verge and DAIP programs, those plays are

indistinguishable from ordinary plays from the perspective of listeners. See IHM FoF

gtt 120, 140 K n.17.
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There also is no merit to Mr. Burruss's testimony that "Columbia Records spends no

resources to promote its artists to DAIP," Tr. at 7050:6-11, which is contradicted by Mr.

Burruss's own submission of numerous songs to iHeartMedia for consideration for the DAIP

Program. See IHM FoF $ 141. This is the only way for Columbia Records to "promote its artist

to DAIP" and it is undisputed that Columbia Records takes advantage of this opportunity. Mr.

Burruss also admitted that DAIP is a promotional program. See Tr. at 7066:17-19 (Burruss) (Q.

Just to direct you back to my question, Mr. Burruss, is DAIP a promotional program or not? A.

I would have to say yes.").

1176. SoundExchange is correct that iHeartMedia's DAIP Program — like the AIP

Program — is an "industry-relations tool" that iHeartMedia uses to improve its relationship wit'h

the music industry by supporting its efforts to build artists'rands and sell music, and that these

programs are mutually beneficial for iHeartMedia and the music indutry. Poleman WRT tt$ 20-

21. Record label participation in the DAIP Program — which is obviously voluntary and has

increased over time — proves that the music industry has embraced the DAIP Program. See

IHM FoF $$ 140-143. So does the conduct of the labels after a song is selected for inclusion in

the DAIP Program.

Record labels are informed that they waive royalties when they participate in the DAIP

Program. See IHM FoF tt 140; AIP Terms (IHM Ex. 3214).
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1177. This paragraph argues that promotion on terrestrial radio is due to the "legal

anomaly" that there is no performance right on terrestrial radio is unsupported lawyer argument.

But SoundExchange's sole support, Mr. Burruss, did not testify that record labels promote on

terrestrial radio because there is no royalty for such play; he merely testified that the absence of

such a royalty is an anomaly. See Burruss WRT $ 8. The record demonstrates that record labels

engage in radio promotion not because there's no royalty, but because it remains — by far — the

top way that consumers access music, and has a proven history ofpromoting music sales and

breaking new artists. See IHM FoF $$ 113-122.

1178-1179. This paragraph attempts to distinguish simulcast &om terrestrial radio by

claiming that, because of Song Exchange technology, "iHeartRadio simulcasts do not play the

same content as iHeart's terrestrial radio stations." But Song Exchange is used for, among other

things, increasing the share of spins for iHeartMedia's label partners, and is therefore further

evidence of the promotional capabilities of simulcast. See Littlejohn WDT $ 3 ("A motivating

factor for the development of Song Exchange was the desire to promote the songs of a particular

record label more heavily using Internet simulcasts."). The record labels clearly value this

promotion: they have bargained for it, and their documents admit as much. See IHM FoF

Parts II.D 0 E;
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1180. This paragraph consists of additional lawyer argument attempting to distinguish

simulcast and terrestrial radio on the basis of their relative geographic limitations.

SoundExchange offers no basis for its suggestion that the absence of a geographic restriction

makes simulcast less promotional than terrestrial radio; nor, as described above, does that make

economic sense, because simulcast expands the geographic reach of terrestrial radio, and

successful promotion depends on repeated exposure to the largest possible audience. See IHM

Response FoF tt 245. SoundExchange also claims that iHeartRadio allows users to

"'immediately listen'" to songs they search for, particularly for popular artists. But as described

above, Mr. I&ooker's trial testimony proved that this was not in fact the case. See IHM Response

FoF tttt 275-276; IHM FoF tt 309.

1181. This paragraph consists of additional unsupported lawyer argument attempting to

characterize the extensive record of record company promotional documents as selectively

chosen and inconclusive. In addition to finding no support in the record, see IHM FoF Part II.A-

E, SoundExchange's argument rings particularly hollow given its resistance throughout

discovery to produce promotional materials from the labels, and its decision to present only a

single witness (Fowler) with direct responsibilities for promotion on webcasting services.

1182-1183. This paragraph claims that expert testimony confirms that record company

promotional documents are inconclusive, but the cited testimony provides no such support. Ms.

Butler (one of the two experts SoundExchange cites) did not review the entire record, but only a

very limited number of survey documents, and did not attempt to determine whether any of these

surveys used methodologies that rendered them reliable. See IHM FoF tt 307.
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1184. This paragraph attempts to explain away two record company promotional

documents by asserting that "[n]either speaks to the impact that non-interactive services are

having on paid subscriptions." But both documents, as SoundExchange impliedly concedes,

demonstrate that statutory services continue to promote what remains the largest source of record

industry revenues, physical and download sales.

1185. This paragraph argues that some record company promotional documents "tell the

opposite story," but cites only one document in support.
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See, e.g,,

1186. Unable to dispute that promotion is central to the workings of the music industry

today, SoundExchange concludes that "[t]his is a rapidly evolving industry and opinions,

particularly with regard to a changing issue such as promotion/substitution, are likely to equally

rapidly evolve." But there is no evidence that promotion has become less important or that it is

likely to become less important in the future. To the contrary, the record labels have been

increasing their promotion budgets in recent years. See IHM FoF tt 103.

RESPONSE TO PART XIV — ALL WEBCASTKRS ARE UNPROFITABLE AT
CURRENT RATES

1187-1188. SoundExchange is wrong to imply that the Webcasting IIIRemand

decision holds that the financial health of the entire webcasting industry is irrelevant to rate

proceedings. Nothing in that decision's rejection of rate-of-return ratemaking — which neither

iHeartMedia nor any other Service proposes here — holds that, in establishing an appropriate

royalty rate, the Judges must ignore evidence showing that the entire industry has failed to see a

single profitable webcaster — or even a single profitable year by a single webcaster — in its

entire 15-year-plus history. As iHeartMedia demonstrated, the evidence here shows that the
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existing high royalty rates are the principal reason for the inability ofwebcasters to earn a profit.

See IHM FoF $$ 38-44. Moreover, the evidence here demonstrates the long-term unprofitability

of the webcasting industry at the current rates, both in the past and over the projected future. See

IHM FoF $$ 38-41, 45-46. Indeed, SoundExchange's own proposed findings undermine any

suggestion that the webcasting industry has only experience "short-term" unprofitability. See,

e.g., SX FoF $ 9 ("Five years is an eternity in this rapidly developing market."); id. $ 354

(asserting that "'free'nteractive services are far from 'experimental'r 'not mature'" since

Spotify's service "entered the U.S. market in 2011"). The evidence shows that iHeartMedia

remains in the digital radio business in the hope that it will be able through agreements and

reduced CRB rates to build a sustainable business that is profitable for all music industry

stakeholders. See IHM FoF $ 17.

1189. The paragraph ofProfessor Lys's written rebuttal testimony summarized here

ignores the testimony of iHeartMedia and Pandora executives at the hearing regarding the

. See IHM FoF $$ 15-16, 34-35. SoundExchange also

ignores the testimony from Michael Herring that, at the rates SoundExchange proposes, Pandora

would have "to take even more 'drastic measures'hat would harm its growth, consumers, and

the recorded music industry." IHM FoF $$ 35, 55-59. This evidence demonstrates that

webcasters as a whole — as the "willing buyers" under the statutory standard — are constrained

by real-world financial realities and limitations on what they can continue to pay and that the

financial health of the entire webcasting industry would be negatively impacted by continuing

high royalty rates.
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1190. Professor Lys's hypothetical involving an airline ignores the evidence in the

record demonstrating the actual, real-world constraints on webcasters increasing their prices and

advertising revenues in response to increased royalty fees, constraints which include the small

number of consumers who are willing to pay for streaming music and the intense competition

webcasters face from within the industry and from other free sources ofmusic. See IHM FoF

tttt 45-46.

1191. Professor Lys's hypotheses that Pandora could increase advertising or

subscription rates if the Judges were to adopt SoundExchange's proposal to double the royalty

rate it pays cannot be squared with the actual testimony Rom Pandora's CFO Michael Herring

regarding Pandora's inability to do so. See, e.g., Herring WDT $ 9 (describing negative

consequences of increasing advertising on listening hours and revenue for Pandora and

SoundExchange); see also Tr. at 3351:5-7, 3367:22-24 (Herring) (explaining that "if we add

to[o] many ads in an hour... it reduces the amount of listening that occurs," which can "limit

the number of hours [consumers] actually stream and therefore limit the advertisements we have

available to sell").

1192. Professor Lys cites no actual evidence that his theoretical cost cutting — for

example, "'for servers or for network bandwidth'" or any other categories of expenses — would

permit specific webcasters or webcasters more generally to achieve profitability, either at the

current rates or at the higher rates that SoundExchange proposes.

1193. iHeartMedia refers the Judges to Pandora's response. See also IHM Response

FoF tt1189.

1194. This paragraph cites no evidence at all to support its assertions regarding the

alleged "tradeoff" webcasters have made to sacrifice profits, and instead appears merely to
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preview the forthcoming paragraphs of SoundExchange's Proposed Findings of Fact. To the

extent it is interpreted as such, no response is required.

In all events, SoundExchange's assertion that webcasters have prioritized growth or

future profits over current or short-term profits is inconsistent with the record in this case. As

iHeartMedia demonstrated, the evidence establishes that there is no evidence of any profitable

webcasters in the history of this industry — which has been in existence for more than 15 years

— including among firms that are not pursuing a short-term growth strategy; and that firms like

Pandora are, in fact, currently trying to maximize profits. See IHM FoF $$ 47-48. Indeed, the

evidence shows further that — in light of the fact that webcasters are currently losing money on

every royalty-bearing performance — ifwebcasters are able to grow their services, their losses

will onlyincrease. See IHM FoF $ 40.

Moreover, SoundExchange's assertion ignores the hearing testimony and other record

evidence from industry analysts — including evidence relied upon by SoundExchange's own

experts — that demonstrates that the high royalty rates that webcasters pay, and not any

purported decision to forego current profits, is primarily responsible for

webcasters'nprofitability.

See IHM FoF hatt 42-43. Furthermore, SoundExchange's rate proposal — which

would actually increase the rates that all participants are paying and would roughly double the

rate that the approximately 80 percent of the market subject to Pureplay rates is paying — would

make it even less likely that any webcasters could ever achieve profitability. See Peterson WRT

$ 77 ("A dramatic increase in current costs — including a near doubling of royalty rates—

necessarily will interfere with Pandora's ability to continue to invest in its business, negatively

affecting future growth and profitability."); IHM FoF $ 36. Analysts do not believe that even
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under the current market conditions that Pandora will ever be pro6table on an annual basis. See

Tr. at 6217:15-18 (Pakman); Pakman WDT $ 27.

1195-1196. The quotations in these paragraphs are generic statements about firms,

untethered to the record evidence about webcasters'ctual operations described above. See also

Peterson WRT $ 9 ("A rational, profit-seeking firm will not 'delay'rofitability.").

1197-1198. SoundExchange cites no evidence for the factual premise of these

paragraphs — that webcasters are focused on growth and future profits at the expense of current

profits. As shown above, the record contradicts this premise. Moreover, Professor Rysman's

testimony ignores the fact that, as David Pakman testified, it is most notable that there are no

counter-examples of any profitable webcasters who have ever made a profit pursuing any

strategies, whether the same or different than Pandora's alleged growth strategy. See IHM FoF

$ 48; Tr. at 6221:6-9 (Pakman) ("Q. Have you seen any examples of companies who were

pursuing a different business model or strategy than Pandora who are profitable? A. No, I have

not.").

1199. This paragraph recounts Professor Rysman's quotation of a four-year old

iHeartMedia presentation regarding an alleged That stale "evidence"

cannot be credited over current testimony from iHeartMedia's Chief Executive Officer and

Chairman of the Board of Directors, Robert Pittman,
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1200. Professor Rysman is incorrect that Songza's alleged strategy to focus on future

profits has "'paid off" due to its acquisition by Google; and SoundExchange's focus on this

lone, very small webcaster's sale as evidence of a successful business model of deferring profits

does nothing to address the overwhelming evidence of financial struggles in the webcasting

industry more generally, including the lack ofprofitable firms, the high failure rates, and the low

levels ofboth investments and successful outcomes. See IHM FoF $$ 33-54. Notably,

Professor Rysman does not suggest that Songza ever was profitable or that it had prospects to

become profitable; nor does he suggest that Google's acquisition means that it can ever operate a

profitable or successful standalone webcasting business.

1201-1204. iHeartMedia refers the Judges to Pandora's response. See also IHM

Response FoF $ 1194.

1205-1206. iHeartMedia refers the Judges to NAB's response. See also IHM

Response FoF $ 1194.

1207. Professor Rysman's assertion that it would be "rational" for a webcaster to

"focus[j on long-run profitability at the expense of short-fun profits" ignores the testimony,

detailed above, that webcasters such as iHeartMedia and Pandora are not doing so. See IHM

Response FoF tt 1194.

1208. See response to Paragraphs 1197 and 1198.

1209-1211. SoundExchange is wrong to contend that the portion of the Webcasting III

Remand decision quoted here holds that it is improper for the Judges to consider standalone

webcaster profitability in setting rates in this proceeding. The Judges there found that one

problem with Live365's expert's analysis of a single small webcaster's cost structure was that

"Live365 is not sufficiently representative of all webcasters," because the evidence "revealed an

192



PUBLIC VERSION

array of existing webcasting services and business models." 8'ebcasting IIIRemand, 79 Fed.

Reg. at 23108. In criticizing the expert's failure to consider the "synergistic nature ofLive365's

various lines ofbusiness," the Judges observed that there was no evidence "of a comparable

participant in the industry that is structured in [the same] manner" as Live365. Id.

Here, by contrast, the evidence shows conclusively that no industry participant has been

able to sustain a profitable business, regardless of the business model it pursued or is pursuing,

primarily due to the high royalty costs each is paying. See IHM FoF f[$ 38-43. This record

includes undisputed evidence that the two largest webcasters — which participated in this

proceeding and account for approximately of Soundaxchange's royalty payments—

are not profitable. See IHM FoF g 10, 38-39. There is no evidence that there are any

"synergistic" benefits of these unprofitable webcasting businesses. Indeed, iHeartMedia operates

an unprofitable webcasting business and has only "stopped short of exiting the business because

it can afford to subsidize its losses through other lines ofbusiness while it pursues the goal of

lower royalty rates." IHM FoF $ 17 (quoting Pittman testimony). But even then, iHeartMedia

has continued to try and develop and operate a statutory service — not because of some

theoretical "synergistic" benefits — but because of the company's hope that "'eventually

economics win'" and a "'willing[nessj to invest a certain amount ofmoney to be a player in that

game for the day in which the real economics arrive.'" Id.

iHearmedia has shown that the only workable solution for the industry as a whole,

including for webcasters specifically, is for the Judges to establish lower statutory rates for

webcasting so that there will be positive returns on, and continued investments in, webcasting

businesses. See IHM FoF g 55-58. Infac'HM
FoF $ 59, further refuting
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any suggestion now by SoundExchange that some hypothetical "synergies" might justify

continuing high rates and consistently unprofitable webcasting businesses.

1212. SoundExchange's reliance on the testimony of David Pakman that companies like

Google and Amazon "'seem to be willing to operate break-even or unprofitable digital music

services because their other companion businesses are wildly profitable'" is misplaced and

mischaracterizes and ignores the relevant testimony from Mr. Pakman. As Mr. Pakman

explained, it would be a sign of an "'unhealthy market'" if only large, multi-business companies

like Amazon and Google were able to survive. See IHM FoF $ 53. Indeed, the existence of

firms that are content running unprofitable webcasting business is "something that would

discourage further entry by companies trying to make a profit." Tr. at 6228:3-10 (Pakman). See

also IHM Response FoF $ 1209.

1213-1215. iHeartMedia refers the Judges to NAB's response. However, iHeartMedia

notes that SoundExchange offers no evidence that Lincoln Financial Media Company is

"representative of all webcasters." Webcasting IIJ Remand, 79 Fed. Reg. at 23108.

1216. In sum, the evidence refutes SoundExchange's assertion that it is "misleading" to

consider the evidence that no webcaster has ever been profitable and that none is likely to be

profitable in the future at the current rates — much less at the higher rates SoundExchange

proposes here.

1217-1240. iHeartMedia refers the Judges to Pandora's response. iHeartMedia also

notes that independent market analysts uniformly conclude — contrary to the assertions of

SoundExchange's paid expert — that Pandora can never be profitable, even at the Pureplay rates

it currently pays. See, e.g., Tr. at 6217:15-18 (Pakman) ("And the research reports I read by

public market stock analysts, none of them... believe that Pandora will ever be profitable on an
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annual basis."); Pakman WDT tt 27 n.34 (quoting Generator Research report that states "[o]ur

analysis is that no current music subscription service — including marquee brands like Pandora,

Spotify and Rhapsody — can ever be pro6table, even if they execute perfectly[,j and the reason

for this is that it is almost inconceivable that the music industry will agree to significantly

reduced royalties.").

1241. iHeartMedia refers the Judges to NAB's response. iHeartMedia also notes that

SoundExchange's assertion that simulcasters can afford to pay the higher rates it proposes

ignores the views of the record labels themselves, which have observed that there is a need to

IHM FoF $ 59; see also id. $$ 245-253.

1242. The data Dr. Blackburn relies upon regarding alleged industry entry does not

demonstrate that the market is healthy or that the existing royalty rates are reasonable or

appropriate. Entry by 6rms like Google, Amazon, or Apple (with its iTunes Radio service) that

are willing to run unpro6table webcasting businesses does not demonstrate industry health. See

IHM FoF $ 53. Furthermore, the webcasting industry has seen relatively low levels of

meaningful investment in relation to comparable industries, again primarily due to the high

royalty rates that webcasters must pay. See IHM FoF gtt 50-51.

1243. Dr. Blackburn's count of "statutory" webcasters in 2010 and 2013 includes more

than 1,100 firms that are not paying the commercial statutory rate. See Peterson WRT $ 29; see

also Tr. at 1696;1-1704:17 (Blackburn) (conceding that he made no attempt to distinguish

between webcasters paying the commercial and non-commercial rates or paying the $500

minimum fee); Tr. at 1707:9-20 (Blackburn) (admitting that he does not know how many

webcasters paying only the $500 minimum fee moved to paying higher amounts over time and
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that although "there might be a couple, but there's not a lot"). The record shows that

"webcasters generally paying usage rates at or near the commercial statutory webcaster rates...

are less likely to survive than Dr. Blackburn's analysis shows." Peterson WRT $$ 18, 20-23.

Also, as Dr. Blackburn himself concedes, the vast majority of SoundExchange's royalties are

paid by only two webcasters — iHeartMedia and Pandora — and witnesses for both testified that

they have struggled even at the existing NAB-settlement and Pureplay rates, respectively. See

IHM FoF gtt 38-39; see also Peterson WRT $ 30-31 (noting that "looking at webcaster counts

alone presents a highly misleading picture of the statutory webcasting industry because the bulk

of royalties are paid by a small share of webcasters — and primarily by non-subscription

pureplay webcasters that pay royalties at rates substantially below commercial statutory rates").

1244. Dr. Blackburn's testimony regarding the allegedly "high" survival rates in

statutory webcasting is refuted by the industry research and analysis David Pakman performed.

As discussed in iHeartMedia's Proposed Findings ofFact, using the PitchBook Platform, Mr.

Pakman did an "empirical analysis comparing the high failure rates in webcasting to other

Internet or eCommerce industries," which showed that "'digital music companies are twice as

likely to fail than these other sectors.'" IHM FoF $ 49.

1245-1246. SoundExchange ignores Dr. Blackburn's admission, on cross-

examination, that the "survival rate" for all webcasters was approximately 40 percent higher than

that for commercial CRB webcasters. See Tr. at 1709:3-1710:14 (Blackburn). Moreover, he

acknowledged that the difference between the two survival rates would only grow over time. See

Tr. at 1710:15-1712:6 (Blackburn) (testifying that the failure rates in the first year ofhis

analysis, 2012, would be lower as "[t]here was less time in which you could exit", and "[b]y

definition" would be zero in 2013). Dr. Blackburn's decision to analyze the alleged resiliency of
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all webcasters — without separately analyzing webcasters paying the high commercial rate—

renders his conclusions unreliable and provides no support for SoundExchange's proposal to

increase the statutory rate (and roughly double the Pureplay rate).

RESPONSE TO PART XV — THK MINIMUM FEE

1247-1254. iHeartMedia takes no position on the issues set forth in this Part.

RESPONSE TO PART XVI — NONCOMMERCIAL WKBCASTKRS

1255-1265. iHeartMedia takes no position on the issues set forth in this Part.

RESPONSE TO PART XVII — PROPOSED TERMS AND REGULATIONS

1266. This paragraph quotes in part 17 U.S.C. $ 114(f)(2)(B) and the Webcasting II

decision. No response is required.

1267. This paragraph describes in general terms SoundExchange's proposed terms. No

response is required.

1268. This paragraph describes SoundExchange's proposal to reduce the period for

payment to 30 days, but cites no evidence in support of that proposal. No response is required.

1269. This paragraph summarizes Professor Lys's review of 62 agreements — only one

ofwhich (the iHeartMedia-Warner Agreement) involved a noninteractive service. See Tr. at

1474:23-1475:10 (Lys). Indeed, Professor Lys did not include in his review any of

iHeartMedia's 27 agreements with independent labels. See Tr. at 1476:18-1477:2 (Lys).

Professor Lys also did not offer any evidence about the steps an interactive service must take to

calculate and make payment to a record label, or any evidence comparing those steps — and the

time necessary to complete those steps — to the steps a noninteractive service must take to

calculate and make payment. See Tr. at 1477:13-1478:20 (Lys). The only evidence in the record

in this regard came from iHeartMedia executive Jon Pedersen, who testified from personal

knowledge that 30 days is an unreasonably short period in which to perform all the work that
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must be done. See Pedersen WRT tttt 24-30; Tr. at 3683:10-3685:9 (Pedersen) (explaining that

the "process overall takes... somewhere between... 28 and 45 days depending on what

happens in any particular month").

1270. This paragraph quotes &om Mr. Bender's pre-filed testimony. But Mr. Bender

offered no facts to support his assertion that reducing the period for payment to 30 days is

reasonable in light of the work noninteractive services must perform to calculate the payment

due. See IHM FoF tt 442. Again, the only such evidence came from Mr. Pedersen, which

demonstrates that SoundExchange's proposal is unreasonable. See Pedersen WRT tttt 24-30; Tr.

at 3683:10-3685:9 (Pedersen).

1271. This paragraph quotes from Professor Lys's pre-filed testimony. Professor Lys,

however, offered no evidence of any statutory licensees that are "'risky counterparties'" or

"'credit risks'" that could support his theoretical claim that such risks justify shortening the

period for payment.

1272. Admitted that Mr. Pedersen and Mr. Herring testified in support ofmaintaining

the current 45-day payment term.

1273. In noting that iHeartMedia's agreements with Warner and Big Machine contain

, SoundExchange ignores Mr. Pedersen's testimony that, in light of

iHeartMedia's experience under those agreements — iHeartMedia missed the

Pedersen WRT $ 30. In addition, nothing in this paragraph refutes

Mr. Pedersen's testimony that the majority of iHeartMedia's direct licenses — 27 ofwhich

Professor Lys did not review— See id.
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1274-1275. These paragraphs address testimony from Mr. Herring ofPandora.

Nothing in these paragraphs addresses or refutes the detailed evidence Mr. Pedersen presented

regarding the time necessary for a noninteractive service to determine the payments due for the

music played during a month. See id. $$ 24-30; Tr. at 3683:10-3685:9 (Pedersen).

1276-1286. These paragraphs address SoundExchange's proposals to revise the

qualified auditor definition and to eliminate the acceptable verification procedure. iHeartMedia

refers the Judges to the responses of other Services with regard to these paragraphs.

1287. This paragraph introduces SoundExchange's objections to Services'roposals

regarding the terms of the statutory license. No response is required.

1288. Although Mr. Bender asserted that late fees are "'crucial'" to SoundExchange's

operations, he provided no empirical evidence to support that assertion. In particular, he offered

no quantification of the administrative costs SoundExchange incurs when payment is late or any

comparison of those costs to the amounts SoundExchange collects at the current 1.5 percent per

monthlatepaymentrate. See Tr. at7139:17-7140:19(Bender). Mr. Bender's assertionthat, if

the late payment fee were lower, SoundExchange would get paid "later and later" also has no

empirical support.

In addition, Mr.

Bender's claims are contradicted by

See IHM FoF

$ 428.
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1289-1293. These paragraphs address a Pandora proposal. No response is required.

1294. Admitted.

1295. SoundExchange's contention that the tax underpayment penalty in 26 U.S.C.

$ 6621 — which is based on a market interest rate plus 3 or 5 percentage points (depending on

the extent of the underpayment) — "does not create a sufficient incentive to meaningfully

encourage timely submission ofpayments and statements of account" is based solely on the ipse

dixit of Mr. Bender. As shown above in the response to Paragraph 1288, Mr. Bender offered no

empirical evidence to support his assertion, which is contradicted by both Warner's willingness

to waive the 1,5 percent late payment fee in its direct license with iHeartMedia; 27 independent

labels'illingness to enter into direct licenses that contain no late payment fee at all; and the use

ofprime plus two percent as the annual late payment rate in the Pandora-Merlin Agreement.

1296. SoundExchange cites no record evidence to support its assertion that

iHeartMedia's proposal to reduce the late payment fee is not in line with any late payment fee in

any marketplace agreement. The record shows that iHeartMedia's agreements with 27

independent labels contain no late payment fee at all. See IHM FoF tt 428.

Furthermore, 45

percent of the agreements Professor Lys reviewed — though all with interactive services—

contain a market-based late payment fee or no late payment fee at all. See Lys WDT tt 39 8e

Figure 5.
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1297. SoundExchange's statement that Professor Lys found that "63% of [the

agreements he reviewed] containing specific interest charges for late payments" included a 1.5

percent per month fee, ignores 13 percent of the agreements that Professor Lys reviews (which

contained no late payment fee at all or was unknown). See Lys WDT $ 39 k Figure 5. Professor

Lys offers no basis for ignoring these agreements — or iHeartMedia's 27 agreements with

independent labels, which contain no late payment fee and which Professor Lys was not shown

by SoundExchange. See Tr. at 1476:18-1477:2 (Lys). Indeed, Professor Lys did not even know

that the current late payment fee in the statutory license was 1.5 percent, see Tr. at 1479:18-20

(Lys), or whether the agreements he reviewed that contained the 1.5 percent per month late

payment fee did so because afthe statutory license rate, see Tr. at 1479:25-1480:10 (Lys).

Therefore, in counting up late payment fee provisions he found in a limited set of agreements

selected for him by SoundExchange, Professor Lys made no effort to remove the effect of the

shadow of the statutory license on those agreements. Professor Lys's testimony provides no

basis for maintaining a late payment rate so out of line with actual direct licenses in the

noninteractive market, Warner's willingness to waive the 1.5 percent fee in its agreement with

iHeartMedia, marketplace interest rates, and economic theory. See generally IHM FoF $$ 427-

428.

1298. This paragraph addresses a Pandora proposal. No response is required.

1299. Admitted.

1300. SoundExchange's assertion that allowing statutory licensees to correct

overpayments — or to receive credit for overpayments identified in audits — "would discourage

services from taking... seriously" their responsibility to calculate correctly their payment

obligation in the first instance is based solely on the ipse dixit ofMr. Bender. Mr. Bender
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offered no empirical evidence to support his assertion. Moreover, Mr. Bender testified that

SoundExchange has a process for correcting its own overpayments to copyright owriers when it

discovers them in a subsequent month. See Tr. at 7144:4-9 (Bender). Mr. Bender does not

suggest that this ability discourages SoundExchange &om taking seriously its own

responsibilities to copyright holders, undermining his assertion that the same would be true of

Services if they could avail themselves of the same process.

1301-1305. These paragraphs recount Mr. Bender's testimony that allowing Services

to correct overpayments would impose signi6cant operational burdens on SoundExchange. But

Mr. Bender admitted on cross-examination that SoundExchange is willing to shoulder those

same operational burdens when it makes an overpayment. See Tr. at 7144:4-9 (Bender). Neither

Mr. Bender nor SoundExchange offered any reason why copyright holders should be permitted

to keep unearned royalties that they mistakenly received. See Tr. at 7144:10-12 (Bender) ("Q.

But if a service makes a mistake, the artists just keep the money? A. Yes."). And neither

offered any reason why audits should operate only as a one-way ratchet — with Services liable

for any underpayments uncovered, but not entitled to credit for any overpayments uncovered.

1306. iHeartMedia withdraws its proposal that a Service receive interest on

overpayments that are returned.

1307-1327. These paragraphs address various proposals regarding the terms of the

statutory license. iHeartMedia refers the Judges to the responses of other Services with regard to

these paragraphs.

1328. iHeartMedia agrees that the statutory license rate should apply to both simulcast

and custom webcast transmissions. See IHM CoL Part VII.
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1329-1330. These paragraphs contain legal argument. iHeartMedia refers the Judges

to Part VII of its Proposed Conclusions of Law, which explain why — if the Judges were to

establish a lower rate for simulcast performances — songs on a simulcast stream that mirror the

terrestrial broadcast should remain eligible for the lower simulcast rate, even if additional songs

are played on that stream, whether as replacements for terrestrially broadcast songs or

advertisements.

1331. This paragraph addresses an NAB proposal. No response is required.

1332. This paragraph contains legal argument. iHeartMedia refers the Judges to Part VI

of its Proposed Conclusions of Law, which set forth the legal basis for including in the statutory

licenses terms that are found in the overwhelming majority ofnoninteractive agreements in the

record and that modify the background statutory provisions. See also IHM FoF Q 425-426

(identifying the agreements that contain the provisions that iHeartMedia proposes to include in

the statutory licenses).

1333. This paragraph addresses NAB and NRBNMLC proposals. No response is

required.

RESPONSE TO PART XVHI — DESIGNATION OF A COLLECTIVE

1334-1367. iHeartMedia does not oppose designation of SoundExchange as the

collective.

RESPONSE TO PART XIX — SECTION 112 ROYALTY FOR EPHEMERAL COPIES

1368-1378. iHeartMedia supports the current bundling of the $ 112 and $ 114

royalties.

CONCLUSION

As set forth above, and in iHeartMedia's Proposed Findings ofFact and Conclusions of

Law and its Response to Proposed Conclusions of Law, the Judges should adopt iHeartMedia's

203



 
0  
0

 
0 
0 
0
0  
0
0
0
0
0
0
  
0
0
0

0
0
0
0
0   

PUBLIC VERSION

Proposed Findings of Fact, its proposed rate of $0.0005 per performance, and its proposed

modifications to the terms of the statutory license discussed above.

Dated: July 15, 2015
Respectfully submitted,

Is/John Thorne
Mark C. Hansen
John Thorne
Evan T. Leo
KELLOGG, HUBER, HANSEN, TODD,

EVANS A FIGEL, P.L.L.C.
161S M Street, NW, Suite 400
Washington, DC 20036
mhansen@khhte.corn
jthorne@khhte.corn
eleo@khhte.corn
Telephone: (202) 326-7900
Facsimile: (202) 326-7999

Counselfor iHeartMedia, Inc,
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I. IN EVALUATING BENCHMARK AGREEMENTS, THE JUDGES MUST LOOK
TO THE PARTIES'XPECTATIONS AT THE TIME OF THE AGREEMENT,
NOT TO POST-AGREEMENT PERFORMANCE

SoundExchange purposely chose to value the proposed benchmark agreements in this

proceeding by looking solely at post-agreement performance, taking the position that it would be

inappropriate to consider the parties'xpectations at the time they signed direct license

agreements. See Rubinfeld WDT $ 205 n.123 ("I have relied on monthly performance data

rather than attempting to evaluate parties'xpectations at the mme they entered into various

agreements."); Rubinfeld WRT 1', 26; SoundExchange's Opp'n to iHeartMedia's Mot. To

Compel SoundBxchange To Produce Docs. in Resp. to Disc. Reqs. at 6, 15 (Nov. 21, 2014)

(asserting that SoundExchange's written direct case analyzed the iHeartMedia-Warner direct

license "based solely on the final terms and performance-to-date"; "iHeart[Media]... placed

[the iHeartMedia-Warner direct licensej agreement at the center of its case and delved into every

facet of it — including its internal valuation. SoundBxchange did nothing of the sort."). As

discussed in iHeartMedia's Proposed Conclusions ofLaw, that is an error under the relevant

legal standard. See IHM CoL Part I.

In its Proposed Conclusions ofLaw, SoundExchange for the first time acknowledges that

"pre-agreement projections are both relevant and admissible to determine 'the rates and terms

that would have been negotiated in the marketplace between a willing buyer and a willing

seller.'" SX CoL $ 56 (quoting 17 U.S.C. $ 114(f)(2)(B)). SoundExchange argues, however,

that post-agreement performance should also be considered with expectations on a coequal basis,

and that when there are evidentiary difficulties — for example, "if years have gone by before the

evidence is offered" — post-agreement performance may be preferable to expectations. Id. $ 58

(quoting Sinclair Ref. Co. v. Jenkins Petroleum Process Co., 289 U.S. 689, 698 (1933)).

SoundExchange's principal authorities for looking to post-contract performance, in addition to or
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instead of at-the-time-of-contracting expectations, are the Federal Circuit's decisions

determining reasonable royalties in a patent case. See id. $ 57 (citing Lucent Techs., Inc. v.

Gateway, Inc., 580 F.3d 1301 (Fed. Cir. 2009)).

SoundExchange misstates the precedents. The Federal Circuit's recent decision in Aqua

Shield v. Inter Pool Cover Team, 774 F.3d 766 (Fed. Cir. 2014), applying both the Lucent Techs.

and Sinclair decisions on which SoundExchange relies, held that "expectations govern, not

actual results." Id. at 772 (citing Interactive Pictures Corp. v. Infznite Pictures, Inc., 274 F.3d

1371, 1385 (Fed. Cir. 2001)). As the Federal Circuit explained, actual results following the time

of a license negotiation "may be relevant, but only in an indirect and limited way," because "the

coze economic question" is what would have been "anticipated" at the time of the negotiation.

Id. at 770. The court in Aqua Shield therefore found it was an error to "replace[] the hypothetical

inquiry into what the parties would have anticipated, looking forward when negotiating, with a

backward-looking inquiry into what turned out to have happened." Id. at 772 (citing Interactive

Pictures Corp., 274 F.3d at 1385). The Federal Circuit applies the same standard in copyright

cases. See, e.g., Gaylord v. United States, 777 F.3d 1363, 1370 (Fed. Cir. 2015) (citing Aqua

Shield, 774 F.3d at 771 8z, n. 1, and noting that the court "appl[ies] the same concept in the patent

context").

As these cases hold, post-agreement performance is not coequal with expectations even

in the situation where the bargaining was purely hypothetical, such as between a patentee and a

licensee who, at the time of the hypothetical bargain, did not talk to each other, did not negotiate

or reach an agreement, and may not have been aware the licensee was infringing the patent. In

the current proceeding, where the record contains actual agreements and records ofnegotiations

between willing buyers and willing sellers in the very market and for the very product at issue,
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there is much less "'approximation and uncertainty'" regarding the expected benefits of the

license and therefore less reason to look to actual results to fill in what the parties would have

been willing to agree to at the time of the bargain. Aqua Shield, 774 F.3d at 771 (quoting Lucent

Techs., 580 F.3d at 1325). Here, the parties have discernable expectations — expressed in the

agreement and in their contemporaneous, internal business projections — that fill in any gaps,

such as the quantities ofexpected performances.

SoundExchange is wrong to use after-the-fact actual performances in place of the number

of expected performances under the direct license agreements. The courts have rejected a similar

use ofan in&nger's actual profits as a cap on calculating patent damages, See Aqua Shield, 774

F.3d at 770; 8'aterton Polymer Prods. USA, LLC v. Edizone, LLC, No. 2:12-CV-17, 2015 U.S.

Dist. LEXIS 32830 at *7 (D. Utah Mar. 16, 2015) ("Plaintiffs'ttempt to cap the reasonable

royalty at their profits is erroneous"). Profits are relevant: a willing-buyer-willing-seller

negotiation would not set a price that was anticipated to be unprofitable for the licensee. But

after-the-fact actual profits are not a proper cap because there may be other explanations for

lower-than-expected profits, including post-agreement conduct of the parties. Aqua Shield, 774

F.3d at 771 (citing, among other things, the licensee's "needlessly high costs, wasteful practices,

or poor management"). Instead, as the Federal Circuit explained:

[T]he core economic question is what the infringer, in a hypothetical
pre-in&ingement negotiation under hypothetical conditions, would have
anticipated the profit-making potential ofuse of the patented technology to be,
compared to using non-infringing alternatives. If a potential user of the patented
technology would expect to earn X profits in the future without using the patented
technology, and X+ Y profits by using the patented technology, it would seem, as
a prima facie matter, economically irrational to pay more than Y as a royalty—
paying more would produce a loss compared to forgoing use of the patented
technology.

Id. at 770-71.
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Similarly, actual performances of sound recordings under a direct license may be lower

than were expected at the time the parties signed the contract for many reasons that do not reflect

the terms on which the parties were willing to transact, including here reasons attributable to the

conduct of the record company. For example,

In a contract that

, and where the parties had reasonably congruent

expectations of , it would be economically irrational when applying a

willing-buyer-willing-seller standard to use ex post lower-than-expected actual use rather than

the parties'x ante expected use to determine the terms to which the willing buyer and willing

seller had agreed.

II. THE JUDGES MAY NOT CONSIDER NEW EVIDENCE SUBMITTED FOR
THE FIRST TIME AFTER THE CLOSE OF THE HEARING

On the last day of the hearing, Chief Judge Barnett formally closed the record pursuant to

37 C.F.R. $ 351.12. See Tr. at 7658:19-21. Despite this, SoundExchange has proposed

numerous "Findings of Fact" that rely on brand new analyses with no basis in the "evidentiary

facts developed on the record." 37 C.F.R. $ 351.14(c). SoundExchange is attempting through

these lawyer-generated analyses to fabricate a new case now to make up for the deficiencies of

the case it presented at trial. But none of this "evidence" was submitted with a sponsoring

witness (id. ( 351.10(a)), presented as an exhibit at the hearing (id. ) 351.10(b)), or accompanied
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by the disclosures for studies and analyses (id. $ 351.10(e)). Thus, the parties and the Judges

have been deprived not only of the ability to challenge these analyses during discovery or at the

hearing, but also do not have access to the back-up materials necessary to fully evaluate and

respond to these new analyses even now.

For example, in paragraph 784, SoundExchange's lawyers offer a recalculation of

Professor Fischel and Lichtman's incremental analysis based on a number in the so-called

(SX Ex. 367). But no SoundExchange fact or expert witness offered

testimony about this recalculation. Nor did SoundExchange question Professor Fischel or

Lichtman about this recalculation at the hearing. Notably, the only testimony that

SoundExchange cites in support of its proposed finding in paragraph 784 is two lines of

testimony in which Professor Fischel

~'urther lawyer-generated recalculations appear in paragraph 790 — in which

SoundExchange does not cite a single document or hearing testimony — and in paragraph 853.

See IHM Response FoF $$ 790, 853.

SoundExchange goes even further in paragraphs 793-794 and 856-858, each ofwhich

contains brand new tables that SoundExchange labels "Replications" of exhibits to Professors

Fischel and Lichtman's pre-filed testimony. In reality, these are lawyer-generated exhibits. No

'or does the SoundExchange exhibit itself carry the weight of this new anal sis. The
only Warner witness to testify in this proceeding — Mr. Wilcox—

. Furthermore, before the hearing, he
identified a diff'trent document as the one reflecting Warnerrs contemporaneous expectations
about the iHeartMedia-Warner Agreement and attached it to his written testimony. See IHM
FoF $$ 191-193.
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SoundExchange witness offered or testified about these tables — not in SoundExchange's

written rebuttal testimony and not at the hearing. Nor did SoundExchange use these tables in an

effort to cross-examine Professors Fischel or Lichtman. Although all of the new tables have a

"Source" line at the bottom, the cited exhibits do not contain the tables themselves. Instead,

those exhibits contain figures that SoundExchange's lawyers selected for inclusion in these

tables and from which SoundExchange's lawyers seek to draw expert conclusions that those

same lawyers did not elicit from any expert on the record. SoundExchange took the same

approach in responding to Professor Kendall's testimony, again creating brand new tables that

purport to correct Professor Kendall's analysis and offering its lawyers'expert" opinion

testimony that no actual witness (expert or otherwise) offered at the hearing. See IHM Response

FoF $$ 1151-1152.

SoundExchange's attempt to propose findings of fact based on new, lawyer-generated

analyses not only runs afoul of the Judges'ules, but also violates settled precedent that requires

post-trial conclusions and argument to be based solely on evidence in the record. See, e.g.,

United States v. Waldemer, 50 F.3d 1379, 1383 (7th Cir. 1995) (improper to "infuse.... closing

arguments with facts that the court has not admitted into evidence"); Whittenbzzvg v. Wevnev

Entevs. Inc., 561 F.3d 1122, 1128-29 (10th Cir. 2009) ("[T]he cardinal rule of closing argument

[is] that counsel must confine comments to evidence in the record and to reasonable inferences

from that evidence."). The Judges should, at a minimum, disregard the proposed findings in the

paragraphs cited above and may choose to strike those paragraphs entirely. See 37 C.F.R.

) 351.14(c) ("Failure to comply with this paragraph (c) may result in the offending paragraph

being stricken.")
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III. UNDER THE STATUTORY STANDARD, THE WILLING SELLER IN THE
HYPOTHETICAL NEGOTIATION COMPETES WITH OTHER SELLERS

Regardless of how the Judges resolve the question whether $ 114(f)(2)(B) requires the

Judges to assume that the willing buyer and willing seller exist in an effectively competitive

hypothetical market, the record here confirms that record labels — the willing sellers in the

hypothetical market — do, in fact, compete with other record labels for additional spins on

statutory services to obtain both incremental revenue and increased promotion. As iHeartMedia

demonstrated in its Proposed Conclusions of Law„ in setting a rate pursuant to $ 114(f)(2)(B), the

Judges must take into account that competition and the benefits that accrue to that individual

record label, even when they come at the expense of other record labels. See IHM CoL Part III.

The iHeartMedia-Warner Agreement, iHeartMedia's 27 agreements with independent

labels, and the Pandora-Merlin Agreement (into which some 15„000 Merlin members voluntarily

opted) all involve a record label or labels voluntarily accepting a lower per-play royalty in

exchange for additional performances on noninteractive services. See IHM FoP Part II.D. Put

differently, the record labels that signed these deals are competing on price in order to increase

their market share on noninteractive services at the expense of their rivals.

As SoundExchange's own expert witness, Dr. Blackburn, conceded on

cross-examination, firms engage in this sort of competition "all the time." Tr. at 5928:2-12

(Blackburn). Moreover, steering to lower-cost sources of supply is "both pro-competitive and

- Compare SX CoL tttt 12-38 (arguing that the hypothetical marketplace is one in which
neither the buyer nor seller is coerced and both have reasonable knowledge) with Pandora CoL
tttt 28-47 (arguing that the hypothetical marketplace is an effectively competitive one, in which
sellers compete with each other); NAB CoL tlat 685-709 (same).
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ubiquitous." Statutory services lend themselves to this type of steering-based competition

because they offer customers a curated listening experience, whether through a computer

algorithm or knowledgeable music programmers. See IHM CoL tt 21.

SoundExchange is therefore wrong to contend that there is such a thing as a record

label's "natural market share[]" that would preclude competition among the willing seller record

labels in the hypothetical market. SX FoF tt 776 (emphasis added). Indeed, record labels would

not spend annually and employ hundreds ofpeople in order to

convince terrestrial broadcasters and webcasters to play their artists'ongs — rather than other

songs — if the popularity of each label's repertoire were a preordained or "natural"

phenomenon. See generally IHM FoF Part II.A-C.

IV. THE JUDGES MAY CONSIDER DIRECT LICENSES THAT,~
In its Proposed Conclusions ofLaw, SoundExchange repeats its pre-hearing effort to

preclude the Judges from considering the Pandora-Merlin Agreement on the ground that the rates

in that agreement, See SX CoL Part III; SoundExchange's Objs.

to Test. k, Exs. at 2-4 (Apr. 20, 2015). SoundExchange was wrong then and is wrong now.

Nothing in the statute requires the Judges to exclude from evidence and refuse to consider direct

licenses that reflect a voluntary agreement

The Pureplay Settlement Agreement arose as a result of Congress's grant to

SoundExchange of a time-limited right to enter settlement agreements with webcasters. See 17

U.S.C. $ 114(f)(5)(A), (F) (settlement authority expires 30 days after enactment of the Webcaster

Settlement Act of 2009). Congress deemed such settlement agreements with SoundExchange to

United States v. American Express Co., No. 10-cv-4496, 2015 U.S. Dist. LEXIS 20114
at ~8 (E.D.N.Y. Feb. 19, 2015); see IHM CoL $ 22.
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be "a compromise motivated by the unique business, economic and political circumstances of

webcasters, copyright owners, and performers rather than as matters that would have been

negotiated in the marketplace between a willing buyer and a willing seller." Id. $ 114(f)(5)(C).

That is why Congress prohibited those settlement agreements, or the "provisions of any

agreement[s]," from being admitted as evidence or taken into account at a hearing to set the

statutory rate. Id.

No participant is seeking to introduce the Pureplay Settlement Agreement — or any of its

provisions — as evidence in this proceeding, or asking the Judges to take that settlement into

account. In particular, as iHeartMedia has shown, the most informative portion of the

Pandora-Merlin Agreement is not

portion that reflects

Instead, it is the

See IHM FoF $$ 229, 232-233.

SoundExchange offers no basis for excluding that evidence.

Moreover, voluntary agreements entered into directly with license holders — not with

SoundExchange — long after the statutory settlement period had expired are not "agreements

entered into pursuant to [$ 114(f)(5)](A)," which are the only agreements that may be excluded

from evidence under $ 114(f)(5)(C). Unlike settlements that SoundExchange entered into under

$ 114(f)(5), which Congress recognized were "a compromise motivated by the unique business,

economic and political circumstances" of that time, the Pandora-Merlin Agreement was

"negotiated in the marketplace between a willing buyer and a willing seller." 17 U.S.C.

$ 114(f)(5)(C). That agreement with a noninteractive streaming service — just like the
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iHeartMedia-Warner Agreement and iHeartMedia's agreements with 27 independent labels — is

precisely the kind of agreement that the Judges have recognized is most persuasive in

determining the rate a willing buyer would pay and a willing seller would accept. Nothing in

$ 114(f)(5) precludes the Judges from considering and relying on these marketplace agreements

as relevant benchmarks.

Nor is there any merit to SoundExchange's assertion that $ 114(f)(5) hampered its ability

on cross-examination to introduce evidence showing that the Pandora-Merlin Agreement

. See SX CoL $$ 49-54. Indeed,

SoundExchange does not identify may point during the bearing in which it sought to ask a

question or to introduce a document, but was prevented from doing so on the basis of

) 114(f)(5). Instead„SoundExchange's Proposed Conclusions ofLaw are written as if the

hearing had not yet occurred. For example, SoundExchange asserts that "Pandora could use [tbe

statutej to preclude cross-examination." SX CoL $ 54 (emphasis added), But neither Pandora

nor any Service did so during the hearing. SoundExcbange's prejudice argument is entirely

without merit.

V. THK JUDGES MAY CONSIDER THE SDARS RATE, WHICH FURTHER
CORROBORATKS IHKARTMEDIA'S RATE PROPOSAL

As one of three additional sources of economic evidence that supports iHeartMedia's rate

proposal, Professors Fischel and Lichtman demonstrated that the rate of 11 percent of gross

revenues adopted in the SEAS II proceeding translates into a per-performance rate for

noninteractive custom wehcasters ofhetween~ and~ and, therefore, corrohorates

See Order Denying, Without Prejudice, Motions for Issuance of Subpoenas Filed by
Pandora Media, Inc. and the National Association of Broadcasters at 3 (Apr. 3, 2014) (noting the
"important evidentiary value of actual marketplace agreements as potential benchmarks in
determining the statutory rates").

10
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iHeartMedia's rate proposal. See IHM FoF $$ 258-260.5 SoundExhange argues that, because a

different legal standard applies to the SDARS rate, the Judges must ignore that evidence entirely.

See SX CoL $$ 69-73.

Although SoundExchange is correct that the legal standards differ under 17 U.S.C.

$ 801(b) (SDARS) and 17 U.S.C. $ 114(f)(2)(B) (Webcasting), Professors Fischel and Lichtman

recognized that fact. Indeed, they began their discussion of the SDARS rate by noting just that:

"Obviously, the satellite statutory rate is set under a different regulatory standard."

Fischel/Lichtman WDT $ 105. But, as they went on to explain, from "an economic standpoint,"

there is no reason why "rates that satisfy the standard applicable to satellite radio would be

meaningfully different from rates that satisfy the 'willing buyer / willing seller'tandard." Id. In

its Proposed Conclusions ofLaw, SoundExchange likewise identi6es no economic reason that

would justify its proposal to set rates for webcasting that are

per-performance rate of to implied by the SDARS II rate.~ The simple fact that

different statutory standards are involved does not support SoundExchange's contention that the

Judges must ignore the SDARS II rate, which further corroborates iHeartMedia's rate proposal.

5 The other two source of economic evidence were: (1) a "thought experiment" showing
that, even ifall listening to record music occurred solely through statutory services, a
per-performance rate of $0.0014 would maintain copyright holder royalties at their current
levels; and (2) an economic value analysis showing that a hypothetical simulcaster could pay a
maximum per performance rate of $0.0005. See IHM FoF $$ 236-257. SoundExchange does
not address either of these in its Proposed Findings of Fact or Proposed Conclusions ofLaw.

6 Even in its Proposed Findings ofFact — where SoundExchange addresses Professor
Katz's testimony about the SDARS II rate, but not Professors Fischel and Lichtman's testimony
about that rate — SoundExchange identifies no economic facts that would justify the massive
rate differential it proposes. See SX FoF $$ 886-896.

11
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VI. THE JUDGES HAVE STATUTORY AUTHORITY TO ADOPT TERMS FOR
TRANSMISSION THAT DEPART FROM THE STATUTORY BACKGROUND
RULES WHERE, AS HERE, THE RECORD SHOWS THAT A WILLING
BUYER AND WILLING SELLER WOULD AGREE TO THOSE TERMS

SoundExchange asserts — without citation to any authority — that the Judges have no

authority to adopt terms for the statutory license that deviate from the background terms of the

statutory license. See SX CoL $ 75. SoundExchange is wrong. The statute expressly directs the

Judges to establish not only rates, but also "terms for transmissions" by noninteractive services.

As with rates, those terms are to be ones that "most clearly represent the... terms that would

have been negotiated in the marketplace between a willing buyer and a willing seller."8

The agreements that iHeartMedia has entered into with Warner and with 20 independent

labels demonstrate that a willing buyer and a willing seller in a hypothetical market lacking a

statutory license would agree to permit a webcaster: (1~; and (2)

See

IHM FoF $$ 425-426; IHM CoL $$ 31-35. The Judges, therefore, have the authority — and,

indeed, the obligation under $ 114(f)(2)(B) — to include these terms in the statutory license,

because they are terms to which a willing buyer and a willing seller in a hypothetical market that

lacked a statutory license would agree. Moreover, because these terms reduce the willing

17 U.S.C. ( 114(f)(2)(B) (further stating that the "Judges shall establish... [such]
terms"); see also id. ( 114(f)(5)(E)(iii) (defining a "webcaster" as an "entity that has obtained a
compulsory license under section 112 or 114 and tlze implementing regulations therefor")
(emphasis added).

" Id. ( 114(f)(2)(B).
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buyer's costs, if these terms were excluded &om the statutory license, the rate evidenced by

iHeartMedia's benchmark agreements would have to be reduced.

Dated: July 15, 2015

Respectfully submitted,

Is/John Thorne
Mark C. Hansen
John Thorne
Evan T. Leo
KELLOGG, HUBER, HANSEN, TODD,

EVANS 0 FIGEL, P.L,L.C.
1615 M Street, NW, Suite 400
Washington, DC 20036
mhansen@khhte.corn
jthorne@khhte.corn
eleo@khhte.corn
Telephone; (202) 326-7900
Facsimile: (202) 326-7999

Counselfor iHeartMedia, Inc.

Without these terms, iHeartMedia would have to

. Each of
these options would increase iHeartMedia's costs or reduce its revenues. Similarly, the labels'

reement that iHeartMedia
also reduces its costs. See IHM CoL $$ 33-34.
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DECLARATION AND CERTIFICATION OF JOHN THORNE
ON BEHALF OF iHEARTMEDIA. INC.

1. I am one of the counsel for iHeartMedia, Inc. ("iHeartMedia") in this proceeding,

and I submit this Declaration in support of the restricted version of Proposed Findings ofFact

and Conclusions ofLaw of iHeartMedia, Inc.

2. On October 10, 2014, the CRB adopted a Protective Order that limits the

disclosure ofmaterials and information marked "RESTRICTED" to outside counsel of record in

this proceeding and certain other parties described in subsection IV.B of the Protective Order.

See Protective Order (Oct. 10, 2014). The Protective Order defines "confidential" information

that may be labeled as "RESTRICTED" as "information that is commercial or financial

information that the Producing Party has reasonably determined in good faith would, if

disclosed, either competitively disadvantage the Producing Party, provide a competitive

advantage to another party or entity, or interfere with the ability of the Producing Party to obtain

like information in the future." Id. The Protective Order further requires that any party

producing such confidential information must "deliver with all Restricted materials an affidavit

or declaration... listing a description ofall materials marked with the 'Restricted'tamp and the

basis for the designation." Id.
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3. I submit this declaration describing the materials iHeartMedia has designated

"RESTRICTED" and the basis for those designations, in compliance with Sections IV.A of the

Protective Order. I have determined to the best ofmy knowledge, information and belief that the

materials described below, which are being produced to outside counsel of record in this

proceeding, contain confidential information.

4. The confidential information comprises or relates to information designated

RESTRICTED by other participants in this proceeding. iHeartMedia has designated such

information as RESTRICTED to maintain its confidentiality in accordance with the Protective

Order's command to "guard and maintain the confidentiality of all Restricted materials."

Protective Order at 2.

5. The confidential information comprises or relates to (1) contracts, contractual

terms, and contract strategy that are proprietary, not available to the public, competitively

sensitive, and often subject to express confidentiality provisions with third parties; (2) financial

projections, financial data, and business strategy that are proprietary, not available to the public,

and commercially sensitive; and (3) material subject to third-party licenses or other limitations

that restrict public disclosure.

6. If the confidential information were to become public, it would place iHeartMedia

at a commercial and competitive disadvantage; unfairly advantage other parties to the detriment

of iHeartMedia; and jeopardize iHeartMedia's business interests. Information related to

iHeartMedia's confidential contracts or iHeartMedia's relationships with content providers could

be used by iHeartMedia's competitors, or by other content providers, to formulate rival bids, bid

up iHeartMedia payments, or otherwise unfairly jeopardize iHeartMedia's commercial and

competitive interests.



7. With respect to the financial information, I understand that iHeartMedia has not

disclosed to the public or the investment community the financial information that it seeks to

restrict here, including its internal financial projections and specific royalty payment

information. Consequently, neither iHeartMedia's competitors nor the investing public has been

privy to that information, which iHeartMedia has treated as highly confidential and sensitive, and

has guarded closely. In addition, when iHeartMedia does disclose information about its finances

to the market as required by law, iHeartMedia provides accompanying analysis and commentary

that contextualizes disclosures by its officers. The information that iHeartMedia seeks to restrict

by designating it confidential is not intended for public release or prepared with that audience in

mind, and therefore was not accompanied by the type of detailed explanation and context that

usually accompanies such disclosures by a company officer. Moreover, the materials include

information that has not been approved by iHeartMedia's Board of Directors, as such sensitive

disclosures usually are, and is not accompanied by the disclaimers that usually accompany such

disclosures. iHeartMedia could experience negative market repercussions and competitive

disadvantage were this confidential financial information released publicly without proper

context or explanation.

The contractual, commercial and financial information described above must be

treated as restricted confidential information in order to prevent business and competitive harm

that would result from the disclosure of such information.
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penalty ofperjury that the foregoing is true and correct.

July 15, 2015 Respectfully submitted,

Is/John Thorne
John Thorne
KELLOGG, HUBER, HANSEN, TODD,

EVANS A FIGEL, P.L.L.C.
1615 M Street, NW, Suite 400
Washington, DC 20036
Telephone: (202) 326-7900
Facsimile: (202) 326-7999
jthorne@kbhte.corn

Counselfor iHeartMedia, Inc.

Pursuant to 28 U.S.C. $ 1746 and 37 C.F.R. $ 350.4(e)(1), I hereby declare under the



CERTIFICATE OF SERVICE

I, John Thorne, hereby certify that a copy of the foregoing PUBLIC version of the
Response to Proposed Findings of Fact and Conclusions ofLaw of iHeartMedia, Inc. has been
served on this 15th day of July 2015 on the following persons:

Kurt Hanson
AccuRadio, LLC
65 E. Wacker Place, Suite 930
Chicago, IL 60601
kurt@accuradio.corn

Jeffrey J. Jarmuth
Law Offices of Jeffrey J. Jarmuth
34 E. Elm Street
Chicago, IL 60611-1016
jeffjarmuth@jarmuthlawoffices.corn

AccuRadio, LLC Counselfor AccuRadio, LLC

Catherine R. Gellis
CGCounsel
P.O. Box 2477
Sausalito, CA 94966
cathy@cgcounsel.corn

David D. Golden
Constantine Cannon LLP
1001 Pennsylvania Avenue NW, Suite 1300N
Washington, DC 20004
dgolden@constantinecannon.corn

College Broadcasters, Inc. Counselfor College Broadcasters, Inc.

David Oxenford
Wilkinson Barker Knauer, LLP
2300 N Street, NW, Suite 700
Washington, DC 20037
doxenford@wbklaw.corn

Counselfor Educational Media Foundation
and National Association ofBroadcasters

Kevin Blair
Brian Gantman
Educational Media Foundation
5700 West Oaks Boulevard
Rocklin, CA 95765
kblair@kloveair1.corn
bgantman@kloveairl.corn

Educational Media Foundation

William Malone
40 Cobbler's Green
205 Main Street
New Canaan, CT 06840-5636
malone ieee.org

George D. Johnson
GEO Music Group
23 Music Square East, Suite 204
Nashville, TN 37203
george@georgejohnson.corn

Harvard Radio Broadcasting Co., Inc. GEO Music Group
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Frederick J. Kass
Intercollegiate Broadcasting System, Inc.
367 Windsor Highway
New Windsor, NY 12553-7900
ibs@ibsradio.org
ibshq@aol.corn

Intercollegiate Broadcasting System, Inc.

Jane Mago
4154 Cortland Way
Naples, Florida 34119
jem@jmago.net

Counselfor National Association of
Broadcasters

Gregory A. Lewis
National Public Radio, Inc.
1111 North Capitol Street, NE
Washington, DC 20002
glewis@npr.org

National Public Radio, Inc.

Ethan Davis
King 8'c Spalding LLP
1700 Pennsylvania Avenue, NW
Suite 200
Washington, DC 20006
edavis@kslaw.corn

Counselfor National Public Radio, Inc.

William Malone
Intercollegiate Broadcasting System, Inc.
40 Cobbler's Green
205 Main Street
New Canaan, CT 06840-5636
malone@ieee.org

Intercollegiate Broadcasting System, Inc.

Suzanne Head
National Association ofBroadcasters
1771 N Street, NW
Washington, DC 20036
jmago@nab.org
shead@nab.org

National Association ofBroadcasters

Bruce G. Joseph
Karyn K. Ablin
Michael L. Sturm
Wiley Rein LLP
1776 K Street, NW
Washington, DC 20006
bj os eph@wileyrein.corn
kablin@wileyrein.corn
msturm@wileyrein.corn

Counselfor National Association of
Broadcasters

Kenneth L. Steinthal
Joseph R. Wetzel
King Sc Spalding LLP
101 Second Street, Suite 2300
San Francisco, CA 94105
ksteinthal@kslaw.corn
jwetzel@kslaw.corn

Counselfor National Public Radio, Inc.



Russ Hauth, Executive Director
Harv Hendrickson, Chairman
National Religious Broadcasters
Noncommercial Music License Committee
3003 Snelling Avenue North
Saint Paul, MN 55113
russh salem.cc
hphendrickson@unwsp.edu

Antonio E. Lewis
King 8'c Spalding, LLP
100 N. Tyron Street
Suite 3900
Charlotte, NC 28202
alewis@kslaw.corn

National Religious Broadcasters
Noncommercial Music License Committee

Counselfor National Public Radio, Inc.

Christopher Harrison
Pandora Media, Inc.
2101 Webster Street, Suite 1650
Oakland, CA 94612
charrison pandora.corn

Karyn K. Ablin
Jennifer L, Elgin
Wiley Rein LLP
1776 K St. NW
Washington, DC 20006
kablin@wileyrein.corn
jelgin@wileyrein.corn

Pandora Media, Inc. Counselfor National Religious Broadcasters
Noncommercial Music License Committee

Gary R. Greenstein
Wilson Sonsini Goodrich 8r, Rosati
1700 K Street, NW, 5th Floor
Washington, DC 20006
ggreenstein@wsgr.corn

R. Bruce Rich
Todd D. Larson
Sabrina A. Perelman
Benjamin E. Marks
David E. Yolkut
Elisabeth M. Sperle
Reed Collins
Weil, Gotshal & Manges LLP
767 Fifth Avenue
New York, NY 10153
r.bruce.rich@weil.corn
todd.larson@weil.corn
sabrina.perelman@weil.corn
benjamin.marks@weil.corn
david.yolkut@weil.corn
elisabeth.sperle@weil.corn

Counselfor Pandora Media, Inc. Counselfor Pandora Media, Inc.



Jacob B. Ebin
Akin Gump Strauss Hauer 8c Feld LLP
One Bryant Park
Bank ofAmerica Tower
New York, NY 10036-6745
jebin akingump.corn

Cynthia Greer
Sirius XM Radio Inc.
1500 Eckington Pl. NE
Washington, DC 20002
cynthia.greer@siriusxm.corn

Counselfor Pandora Media, Inc.
Patrick Donnelly
Sirius XM Radio Inc.
1221 Avenue of the Americas
36'" Floor
New York, NY 10020
patrick.donnelly@siriusxm.corn

Sirius XMRadio Inc.
Paul Fakler
Arent Fox LLP
1675 Broadway
New York, NY 10019
paul.fakler@arentfox.corn

Sirius XMRadio Inc.

Martin F. Cunmff
Jackson D. Toof
Arent Fox LLP
1717 K Street, NW
Washington, DC 20006
martin.cunning arentfox.corn
jackson.toof@arentfox.corn

Counselfor Sirius XMRadio Inc.
C. Colin Rushing
Bradley E. Prendergast
SoundExchange, Inc.
733 10th Street, NW, 10th Floor
Washington, DC 20001
crushing@soundexchange.corn
bprendergast@soundexchange.corn

Counsel for Sirius XMRadio Inc.
Glenn D. Pomerantz
Kelly M. Klaus
Anjan Choudhury
Melinda E. LeMoine
Kuruvilla J. Olasa
Jonathan Blavin
Rose Leda Ehler
Jennifer L. Bryant
Munger, Tolles Er, Olson LLP
355 S. Grand Avenue, 35th Floor
Los Angeles, CA 90071-1560
Glenn.Pomerantz@mto.corn
Kelly.Klaus@mto.corn
Anjan.Choudhury@mto.corn
Melinda.LeMoine mto.corn
Kuruvilla.Olasa@mto.corn
Jonathan.Blavin@mto.corn
Rose.Ehler@mto.corn
Jennifer.Bryant@mto.corn

SoundExchange, Inc.

Counsel for SoundExchange, Inc.



Is/John Thorne
John Thorne
KELLOGG, HUBER, HANSEN, TODD,
EVANS k FIGEL, P.L.L.C.

1615 M Street, NW, Suite 400
Washington, DC 20036
Telephone: (202) 326-7900
Facsimile: (202) 326-7999
jthorne@khhte.corn

Counselfor iHeartMedia, Inc.
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Before the
UNITED STATES COPYRIGHT ROYALTY JUDGES

THE LIBRARY OF CONGRESS
Washington, D.C.

)
)
)

DETERMINATION OF ROYALTY RATES ) Docket No. 14-CRB-0001-WR
FOR DIGITAL PERFORMANCE IN SOUND ) (~016-2020)
RECORDINGS AND EPHEMERAL )
RECORDINGS (WEB IV) )

)

REDACTION LOG FOR iHEARTMEDIA, INC.'S
RESPONSE TO SOUNDEXCHANGE'S PROPOSED FINDINGS OF FACT AND

CONCLUSIONS OF LAW
iHeartMedia hereby submits the following list of redactions from the Response to

SoundExchange's Proposed Findings of Fact and Conclusions of Law, filed July 15, 2015, and

the undersigned certifies, in compliance with 37 C.F.R. $ 350.4(e)(1), and based on the

Declaration of john Thorne submitted herewith, that the listed redacted materials are properly

previously designated confidential and "RESTRICTED."

Document

Response to SoundExchange's
Proposed Findings of Fact

Response:'to:
Par'agraph(s)

P.i,$ 3

P. i-ii, $ 3

P. 111

$$ 33-34

;
".Geiier'a'1 Description

'ontainsinformation previously
designated restricted by
iHeartMedia.
Contains information previously
designated restricted by
iHeartMedia.
Contains information previously
designated restricted by
iHeartMedia and other
participants.
Contains written testimony
designated restricted by
SoundExchange.
Contains information designated
restricted by iHeartMedia.



9ocument

$ 35

Response to
,.Paragraph(s}

-.,:: -.:General.Desciiptioa

Contains written testimony
designated restricted by
SoundExchange.
Contains hearing testimony
previously designated restricted.

$ 149

$$ 156-156

$ 160

$ 161

$ 162

$ 164

$$ 204-216

$ 232

$ 235

$ 236

Contains information designated
restricted by SoundExchange.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia and other parties.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
SoundExchange.
Contains information previously
designated restricted by
iHeartMedia.
Contains information previously
designated restricted by
SoundExchange.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia.
Contains hearing testimony
previously designated restricted.
Contains information designated
restricted by iHeartMedia.
Contains information previously
designated restricted by other
parties.
Contains information previously
designated restricted by Pandora.
Contains information previously
designated restricted by
SoundExchange.
Contains information designated
restricted by iHeartMedia.
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Document
Respori'j'e to

''ai'.:agi;:aph{s)

':
$$ 237-243

$ 244

$ 250

$ 253

$ 254

$ 255

$ 269

$ 274

$$ 286-287

$$ 288-289

$ 290

$ 291

.r ~

C

Ceiieral: 9esci'Iptioa

Contains information previously
designated restricted by other
participants.
Contains hearing testimony
previously designated restricted.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia.
Contains information designated
restricted by iHeartMedia.
Contains information previously
designated restricted by
iHeartMedia and other
participants.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia and other parties.
Contains information previously
designated restricted by
iHeartMedia.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by other
participants.
Contains information previously
designated restricted by
iHeartMedia.
Contains information previously
designated restricted by
iHeartMedia.
Contains information previously
designated restricted by other
participants.
Contains information previously
designated restricted by other
participants.



Document

$$ 297-301

$$ 321-322

$ 324

$ 327

$$ 329-330

&agf8
$ 295 Contains information previously

designated restricted by other
iHeartMedia.
Contains hearing testimony
previously designated restricted.

$ 296 Contains information previously
designated restricted by other
participants.
Contaius information previously
designated restricted by
iHearMedia.
Contains hearing testimony
previously designated restricted.

$ 320 Contains information designated
restricted by iHeartMedia.
Contains information previously
designated restricted by
iHeartMedia.

$ 323 Contains information previously
designated restricted by
iHeartMedia.
Contains information previously
designated restricted by other
participants.

$ 326 Contains information previously
designated restricted by other
parties.
Contains information previously
designated restricted by
iHeartMedia.
Contains hearing testimony
previously designated restricted.

$ 328 Contains information previously
designated restricted by
iHeartMedia.
Contains information previously
designated restricted by other
parties.

$ 331 Contains information previously
designated restricted by other
parties.
Contains hearing testimony
previously designated restricted.
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Bocement

$ 370

$ 378

'II 397

$ 401

$$ 408-409

$ 431

'-: Response to
'Pg"'graph(ji). "i"'!

'i';"'.,"" ''&!',' '-"'i!'"' ': Peg'@''O''' .' ~ .WP," .9~',.'I,"'''"., '"'i"' "''

$$ 341-345 Contains information previously
designated restricted by
iHeartMedia and other
participants.
Contains hearing testimony
previously designated restricted.

$$ 358-360 Contains written testimony
previously designated restricted
by other participants.
Contains hearing testimony
previously designated restricted.

$ 371 Contains information previously
designated as restricted by
iHeartMedia and other
partlclpants.
Contains hearing testimony
previously designated restricted.
Contains hearing testimony
previously designated restricted.

$$ 383-386 Contains hearing testimony
previously designated restricted.
Contains written testimony
previously designated restricted
by iHeartMedia.

$ 398 Contains information designated
restricted by iHeartMedia.
Contains information designated
restricted by iHeartMedia.

$ 405 Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by other
participants.

$ 429 Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by other
participants.

$ 432 Contains written testimony
previously designated restricted
by iHeartMedia.
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9ocement

$ 761

$$ 764-765 Bh n.16

$$ 774-775

$ 778

~;::;~P:;.:'„.':-':;:: ." .,"-"- Genekhl".-DeseRNtfeg:.;,, "':::.& ~

/lt.': 'm

$ 754 Contains information previously
designated restricted by
iHeartMedia and other
participants.
Contains hearing testimony
previously designated restricted.

g 756-759 8r, n.14 Contains information previously
designated restricted by
iHeartMedia and other
parlicipants.
Contains information previously
designated restricted by
iHeartMedia and other
parlicipants.
Contains hearing testimony
previously designated restricted.

$ 763 Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia.
Contains hearing testimony
previously designated restricted.

$ 770 Contains information previously
designated restricted by
iHeartMedia.
Contains hearing testimony
previously designated restricted.
Contains hearing testimony
previously designated restricted.

$ 777 Contains information designated
restricted by iHeartMedia.
Contains information previously
designated restricted
iHeartMedia.

$ 779 Contains information previously
designated restricted
iHeartMedia.
Contains hearing testimony
previously designated restricted.
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Document

$ 784

$$ 785-787

$ 788

$ 789

$ 790

$ 791 Sn.19

$ 792

$ 794

$ 795

$ 797

Response to.-

I'at agcy'h(s)
'en'era'1 Bescription

Contains information previously
designated restricted
iHeartMedia.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia and other
participants.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia.
Contains information previously
designated restricted by .

Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia.
Contains information previously
designated restricted by .

Contains hearing testimony
previously designated restricted.
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Docnment

$ 798

$ 803

$ 806

$ 807

$ 808

$ 810

$ 811

$$ 812-814

$ 815

Response to
Pi@'agr'aph(s)

"'Ceneral:::'5'escriptioa

Contains information previously
designated restricted by
iHeartMedia and other
participants.
Contains hearing testimony
previously designated restricted.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by other
iHeartMedia and other
parttctpants.
Contains hearing testimony
previously designated restricted.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by other
iHeartMedia and other
participants.
Contains information previously
designated restricted by
iHeartMedia and other
participants.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia and other
participants.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia and other
participants.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia and other
participants.
Contains hearing testimony
previously designated restricted.
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Document Response to
', Para'gx ayh(s) .

$ 816

$818

$ 819

$ 819, n.20

$ 820

$ 821

$ 822

$ 823

$ 824

General'::8escripti'on
g

Contains information previously
designated restricted by
iHeartMedia and other
participants.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia and other
participants.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by other
participants.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia.
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Document
Resjiohse

. Psr@gii'jij5
$$ 825-826 8'c n.2

$ 827

$ 828

$ 829

tt 830

$ 831

$$ 833-841

$ 842 Er, n.22

$ 843

10

,
= ', ."„;;,'.-~~):.'~.:.:,,QeneryL'4@ogjpt~in"

1 Contains information previously
designated restricted by
iHeartMedia.
Contains hearing testimony
previously designated restricted.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia and other
participants.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia and other
parnclpants.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia.
Contains information previously
designated restricted by
iHeartMedia.
Contains information previously
designated restricted by
iHeartMedia and other
participants.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by other
participants.
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Document

$ 853

$ 855

$ 855, n.23

$ 858

$$ 844-845 Contains information previously
designated restricted by
iHeartMedia and other
participants.
Contains hearing testimony
previously designated restricted.

$ 846 Contains information previously
designated restricted by
iHeartMedia.

$$ 847-851 Contains information previously
designated restricted by
iHeartMedia and other
participants.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia and other
participants.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia.
Contains information previously
designated restricted by
iHeartMedia.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia and other
participants.
Contains information previously
designated restricted by
iHeartMedia and other
participants.
Contains hearing testimony
previously designated restricted.
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document: Resje.nse to'

ParagraII'h(s)

$$ 860-863

tt$ 864-866

$ 903

tt 905

tt 912

tt 920

tt 925

tt$ 940-942

$ 948

12

,General Il'es'crijition '

Contains information previously
designated restricted by
iHeartMedia and other
participants.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia and other
participants.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
1HcartMcdla.
Contains hearing testimony
previously designated restricted.
Contains hearing testimony
previously designated restricted,
Contains hearing testimony
pl'cvlously designated restricted.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia..
Contains hearing testimony
previously designated restricted.
Contains deposition testimony
reviously designated restricted.

Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia and other
participants.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by other
participants.
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Document
Response:,'to

-::: .: Par'agraph'(s)

$$ 950-953

$ 955

$ 957

$$ 958-962

$ 963

$$ 966-969

$$ 970-973

$ 974

$ 978

$ 979

$$ 980-982

$ 990

13

Gene'ral Des''iptioa

Contains information previously
designated restricted by other
participants.
Contains information previously
designated restricted by other
participants.
Contains information previously
designated restricted by other
participants.
Contains information previously
designated restricted by other
participants.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by other
participants.
Contains information previously
designated restricted by other
participants.
Contains information previously
designated restricted by other
participants.
Contains information previously
designated restricted by other
participants.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by other
participants.
Contains information previously
designated restricted by other
participants.
Contains information previously
designated restricted by other
participants.
Contains information previously
designated restricted by other
participants.
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Document

$ 991

$ 992-993

$ 999

0 1015

0 1016

0 1017

$$ 1018-1019

$ 1018-1019, n.28

0 1020

'/[1022 Ez n.29

$$ 1023-1025

$ 1026-1029

$ 1030 % n.31

$ 1101

Contains information previously
designated restricted by
iHeartMedia.
Contains information previously
designated restricted by other
participants.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by other
participants.
Contains information previously
designated restricted by other
participants.
Contains hearing testimony
previously designated restricted.
Contains hearing testimony
previously designated restricted.
Contains hearing testimony
previously designated restricted.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia and other
participants.
Contains information previously
designated restricted by other
participants.
Contains information previously
designated restricted by other
participants.
Contains information previously
designated restricted by other
participants.
Contains hearing testimony
previously designated restricted.
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Contains information previously
designated restricted by other
participants.
Contains hearing testimony
previously designated restricted.



$/1109-1110

$$ 1142-1143

'iI 1173

$ 1176

$$ 1182-1183
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1103 Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by other
participants.

0 1105 Contains information previously
designated restricted by
iHeartMedia.
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by other
pariicipants.

$$ 1115-1119 Contains information previously
designated restricted by
iHeartMedia and other
partlclpants.
Contains hearing testimony
previously designated restricted.
Contains hearing testimony
previously designated restricted.

$$ 1145-1147 Contains information previously
designated restricted by other
participants.
Contains hearing testimony
previously designated restricted.
Contains hearing testimony
previously designated restricted.

0 1175 Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia.
Contains hearing testimony
previously designated restricted.

$$ 1178-1179 Contains information previously
designated restricted by
iHeartMedia.
Contains hearing testimony
previously designated restricted.
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Document

$ 1189

$$ 1209-1211

$ 1288
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$ 1184 Contains information previously
designated restricted by other
participants.
Contains hearing testimony
previously designated restricted.

$ 1185 Contains information previously
designated restricted by other
participants.
Contains information previously
designated restricted by
iHeartMedia.

$ 1199 Contains information previously
designated restricted by
iHeartMedia and other
participants.
Contains information previously
designated restricted by
iHeartMedia.

$ 1241 Contains information previously
designated restricted by
iHeartMedia.

$ 1273 Contains information previously
designated restricted by
iHeartMedia.
Contains information previously
designated restricted by other
partlclpants.
Contains hearing testimony
previously designated restricted.

$ 1296 Contains information previously
designated restricted by other
participants.
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Document

Response to SoundExchange's
Proposed Conclusions of Law

, PagclPal agrap4"

P. 4, $ 1

P.

5,/lion.l

P. 8,$ 2

P. 9,$ 1

P. 10,$ 1

P 1151
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Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by
iHeartMedia,
Contains hearing testimony
previously designated restricted.
Contains information previously
designated restricted by other
participants,
Contains information previously
designated restricted by other
parti clp ants,
Contains information previously
designated restricted by other
pal'tlclpants,
Contains information previously
designated restricted by other
participants.
Contains information previously
designated restricted by
iHeartMedia.
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